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1: te diesem pare lento. be, vibe ets i 
three children, Mary and Sarab, when either of them should 
come of age, or sooner, the executors found it necessary; and then 
ty a ie neo 
tian diay sbeebs thaahd ‘bo Rishi Uhtivncn 3d ‘opar 
“two Mary died under age and without issue. William 
then died, Sarah of the whole blood, and two brothers and a 
‘sister of the «Scene Fagahaa The part or Mary’s share 
which accrued to William upon her death, does not survive to Sarah, 
-but goes:to her and'to the brothers and sisters of the half blood. _ 
Phe rule is, that where legacies are given to three or more persons as. 
-._ tenantssin common, with a bequest to the survivors upon the death of 
_ any of them within a given period, the original legacies only, and not the 
_ shares which accrued by survivorship, will survive. 
The only exception ‘to the rule is, where the fund is left as an aggregate 
a ara int a ig a ei 
_ of survivorship among them. 


‘The question upon this’ case arose upon the following 
clause in the will of Richard Salter. “TI give my other’ 
“ negroes, young Cato, ‘Peter, Dinah, Mary, Aune, and 
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Mar, 1819. « Diana, to be divided between my three children, Willi 

A’ WKay, Mary and Sarah, to them, their heirs and assigns fore. 

—- “ ver, to be divided when either of them comes of age, or 

W. Hendon. “ Sooner if my executors ‘should find it necessary : and my 
“ will is, that if either of my said children should. 
* under age, without heirs, then that share to be divide 
** between the other two children.” The testator left } 
wife Nancy and three children, William, maya 
him surviving. Nancy, the widow, iz rried v : 
bald M’Kay, by whom she had issue, under, John 
Eliza. Mary, one of the children of Richard Salter, the 
died, a minor and without issue. Afterwards, William, 
another child of the said Richard Saiter, bids uieer 
without issue. The petitioners, Alexander, John 
Eliza M’Kay, children of Nancy by her second h 
Archibald M’Kay, filed this petition by their father, 
had been appointed their guardian, against the 

Richard Salter, for an account ntl | : 

the legacies given to Mary and William, Salter ; and 
question was made, Whether the petitioners were entitled * 
to any part of the estate which vested in William Salter, 
cither under the will of his father, or by the déath of his 
sister Mary ? And if so, to what part ?—And the case hav- 
ing been sent to this Court for the opinion of the Judges, 


Tarton, Chief-Justice, delivered the opinion of the: 
Court : | et a 

The brothers and sister of the half blood of the maternal _ 
side to William Salter, whe died intestate, have filed this 
petition by their guardian, to obtain an account and distri-_ 
bution of that part of the intestate’s personal estate, Which — 
he acquired under the will of his father, Richard Salter. — 
The three children of the testator survived him, and after- _ 
wards, Mary died under age and without issue, leaving of — 
the whole blood, her brother William and her sister Sarah; 
and of the half blood, Alexander and John, her brothers, 
and Eliza her sister, surviving : Then William died under 


a4 25: be 


a 
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i i leaving the ing brothers and "Mar, 1819. 
age, and without issue, leaving preceding 


sisters surviving. oe 

It may be conjectured, that the testator meant to‘confine guaran 
his bounty to his three children and their descendants, if w, Hendon. 
they should have any: And that upon the death of two 
under age and without children, the whole of the negroes 
should belong to the surviving brother and sister: That 
while any one of his children was alive, no other collateral 
relation of those who were dead should share with the sur- 

-. yivor ; and least of all, could the testator contemplate that 
©) the children of his widow by a future husband should be 
| entitled to share with the surviving child. If a Court were 
_ at liberty to judge of the testator’s intention, deduced from 
- circumstances out of the wil, and by giving to words in 
_ the will a construction in opposition to that which has been 
- affixed to them by a series of decided cases, the considera~ 
- tions which have been mentioned; might probably in this, 
"as well as in other instances, meet the justice ofthe case : 
‘but then it would put an end to the certainty of the law and 
_ the sectirity of property. For while Judges may find out 
_. by industry the rules of interpretation established by law, | 
* their speculations, as to’ the intent of the testator, may dif- 
"fer ; no legal opinion could be given on a will, by which: 
- eo mich litigation is now prevented ; and it would be ime 
| possible to pronounce ‘who was the owner of property 
claimed under a will, until the decision of this Court could 
- be had on the question. A state of things se pregnant with. 
- mischief ought to be carefully avoided by a Court estab- 
lished for the purpose of testing by legal principles the 
_ adjudications of other tribunals : Yet it would be difficult 
to state a case, in which a decision for one’party would be 
in resistance to a stronger current of authorities than would. 
be a decision for the defendant in this case. 

The rule is, that where legacies are given to three or 
more persons as tenants in common, with a bequest to 
the survivors upon the death of any of them within a given 
period, the original legacies only, and ‘not those shares 





44 CASES ARGUED AND DETERMINED iS THE 


Mar, 1819. which accrued by ourvivorship, will survive ; bec 
qaienay, 9uch accrued shares, vesting in the surviving Jegatees in F 
fundan distinct proportions, qroper words are necessary to make 
W. Hendon, these shares survive with the others. This had been deci. 
ded in relation to ‘real property in Woodward « 
Glascock,* and in chattels, in Rutge vs. Bunker,} 
Perkins vs. Micklethwaite.t The reason of these ¢ 
tninations is, that the share accruing by survivorship ve 
in the surviving children by distinct shares, and ‘not 
them as jointtenants. Inthe case before us, the 
shafe is directed to be divided between the other two ch 
dren ; and in Rutge vs. Bunker, the Master of the 
says, “ share and share alike” are equivalent te the w 
« equally to be divided.” In the case-ex parte West,§ be 
fore Lord Thurlow, the words of the will were “ I 
“to A. B. ©. sons of Arthur Scaife 1000/. each, the in 
“terest to be added ‘to the principal yearly, until thi 
« shall respectively attain the age of twenty-one yeurs. 
«-and in case any of them shall die before that age, ther 
“to the survivors.” A. died, and then B. both under 
age of twenty-one. The question was, whether that par 
Sr ee 
A. survived afterwards to C. upon the death of B? 
whether B’s original share only survived? ‘The 
thought it a natural construction, that the word ¢ 
inthe case cited, Rutge vs. Bunker, would take in 
survived part as well as the original share; and conse. 
quently, the whole ought to survive: but he could not sd 
decide without contradicting cases expressly in 
and, not being able to distinguish the case before him, 
decreed that the survived part did not survive: ex) 
at the same time, a wish to reconsider his opinion. 
consequence of what fell from him, the same case 
afterwards brought on before the Master of the 
Lord Kenyon, whose decree corresponded with the forr 
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*2 Vern, 988. Forester 124, +1P. Wms. 274, §1Bro.c.¢. 575 
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M » 1819. 
ones. From a belief that an adherence to the rule gene- aY 


72 


; of the will ; but ab Hardwicke, who made the 
the rule itself in the fullest manner— 


recognized 
weal nhs he wi Ney Sg ive the residue 


Bile aylags bathe ‘the Gaitsitnn, teed net have ‘omvieadot 
all, but for this Clause ; it would have been an undisposed 
- part of the testator’s estate—Then if another had died in 
' _ the téstator’s life-time, the orignal fifth of him who died se- 
. cond, as well as the share which survived to him on the 
death of the first, would have gone over likewise—There- 
fore the testator meant that the accumulated as well as the 
original share should survive, and a different construction 
cannot be put on the word share in one case than in the 
other*—It must be acknowledged, thatthe reasoning in 


* Paine v. Benson, S“Atk. 78. 


D. 
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Max, 1819. Paine v. Benson went very Close to the wind to steer clear — 

Wanrkay, of 8 Tule that was thought to militate against the testator’s 

guardien, Se. intesition 3 but admitting the case to be well decided, — 

W. Hemion, (Which was subsequently doubted by Lord Thurlow in the — 
case of West, ex parte) yet it is not an authority for the 
Defendant in the case before us, in which the foundation ig 
wanting on which the Chancellor built the whole of his 
reasoning. For if either of the children had died beft 
the testator, the share given to him or her would have 
lapsed ; and the case cited turned upon the necessity ‘¢ 2 
giving to the word “ share,” the” ili lb” Wheel 
applied to the accumulated share, a an eit 
plied to the original one. 

The only distinct exception to the rule is, where the 
fund is left as an aggregate one, and made divisible among 
many persons as legatees, with benefit of survivorship 
among them.* The Judge, in giving his opinion, 
upon Rutge v. Bunker to shew that the rule was not t 
to apply to an aggregate fund ; and deduces from the will, 
peek rd sein eyes Htc ms 
to keep it as an aggregate ‘ 
cana lite te Woedin Ah eae eV ed iar 
to decide that the petitioners are entitled to divide with the 
pecmrmrirpie utd ccartas sven (oe 


of Mary. 


* Worlidge v, Churchill, 3 Bro, C. C. 465, 
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en aa 
Robert Edens and Wife and gthers 


D. 
James Williams’s Executor. 


A. being seised of a tract of land, and possessed of five slaves, made his 
will, and therein lent to his wife, during her life, his land and three of 
his slaves, with his household furniture and stock. He then directed 
and educated by his wife, out of the income of the property left to her, 
as well as all the property he died possessed of. He then bequeathed to 
- his brother’s two daughters, his other two slaves, to be divided between 
them when either of them should marry ; the wife was ensient with 
child; and one of the brother’s daughters having married, the Execu- 
tor was called upon to divide the two slaves and their increase be- 
id tween her and her sister. 
_ Held, that upon the construction of the whole will, the brother's daugh. 
; ~ tera were not to take, if the wife should prove to be eusient with 
_ child ; and that all the property belonged to the child after the mo 


ther’s death. 
the will, the Court will look to the state of the testator’s 


— Fumily, a ne eee ee 
pe of making his will. 
. Robert Edens and Sarah his wife, and Elizabeth Wil- 
"> Hiams, an infant, by her guardian, filed their. bill of com- 
- plaint in the Court of Equity for Bertie County, against 
+ Jehu Nichols, executor of the last will of James Williams, 
_ late of Bertie County, and therein charged that the said 
James Williams, in, his last will, which had been duly 
proved since his death, and of which the defendant had 
_ been appointed and had qualified as executor, had bequeath- 
"ed as follows, to wit, “ I give and bequeath unto my bro- 
* ther’s two daughters, Sarah and Eliza Williams, one 
“ negro woman named Esther and her child Harry, to be 
* in the care aid under the direction of my brother Wil- 
* liam Williams until either of them marrieth ; at which 
_* time it is my will and desire, that the said Esther and 
“ Harry, and the increase of Esther, if any, to be equally 
“ divided between them. Item—I lend unto my brother 
“ William Williams, my silver watch during his life, 


| Prom Ber. 
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Mar, 1819. « and after his death, I give the said watch to his daugh- 
R Edom “ ter Sarah Williams, to her ‘and lier heirs and assigng 
others, “ for ever.” ‘That the defendant took into his possession — 
J. Williams’s the property mentioned in the said bequests ; that com. | 
Executor. plainants Sarah and Elizabeth were the nieces of the tes: 
tater mentioned in the will ; that Sarah had interm 
with Robert Edens ; that William Williams, the bre 
of the testator and father of the complainants Sarah a 
Elizabeth, had. died ; and, he being, dood ned Farah Ig 

ing married, the bill charged that complainants w 
entitled to demand from the defendant, the silver 
and the negro slaves, mentioned in the aforesaid bequests 
that they had applied to the defendant for this purpose 

and he had refused to. deliver, either the watch or ne; 

slaves, the bill prayed that the defendant might be dec 
to deliver to the complainants the watch and the iiegr 

slaves, and account for the hire of the slaves, &c. 7 

To. this bill, the executor, Jehu Nichols, put in h 
answer, and therein admitted the several allegations « 

the bill; but alleged that he was 
were not entitled to the watch and 


that the testator had made his will § 
“an event ; tl at pon te costaton 
will, tip wit dilviska:’ itle 
Tt et ite et i a " 
ensient with child at the time of his death: ‘ind he 
the advice of the Court. : 
The several clauses of the will referred to by Defend 
in his answer, are in the followi ; words : 
« I lend unto my dear and wit, Sana 9 
« liams, my plantation, soa annie nal vi 
te frheein Tt Hive, drt We Sahl Wb dl 
“her, my said wife, all my household and kitchen fi 
«ture, excpt to od ai edtnds, to Be ld hy 
“ executors; also olie“negto inan‘named Juck, ‘one ‘t 
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& named Daniel, and one negro woman named Jenny, and pea 1819. 
& ohe sorrel mare named Lucilda, and all my stock of 6 bas | 
« cattle and hogs, during her natural life, subject only to 
« the provisions hereafter. mentioned. 5. 
« Téem—Provided my said wife Susannah Williams 
« should be now pregnant of one or more children, if is 
4 my will and desire such child or children shall'be i 
' # and educated by my said wife out of the incéme of the 
“ property left to her, as well as all the property I die 
«* possessed of : but if such child or children should marry, 
bes, © or ative to the abe of maturity, in my said wife’s life- 
__. & tiriie, the one 80 marrying shall have an equal share of 
Pinte hqenrty: increase, as well as all thy other 


ree eg Tee ore. 
age of inaturity, iny wife Susan 


Ss se 
_« 


ba wae oie ait teks ta ‘te td be ald rey, 
“ and the increase of Esther (if any) to be equally di- 
** vided between them. 
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Mar, 1819.“ Item—I lend unto my brother William Williams my : 


B Edw & “ silver watch during his life, and after his death I give 


others’ * the said watch to his daughter Sarah Williams, to her, 


J. Williams's * and her heirs and assigns for ever. / 


Executor. —_« It is likewise my desire, should I not leave money _ 
“ sufficient toe discharge all my debts, in that case my _ 
« executors should sell as much of my moveable estate, 


“‘ which my wife can best spare, as will make up t 
“ residue.” 


By rue Covurt—Some aid in discovering the intention 
of the testator may be derived a consideration of the 
state of his fami'y, and the kind and extent of the p 


- 


ty he owned at the time of making his will.* His family © 


comaiated of hia wide only 5 endl tt cannat be presumed @ 
he had any other property than that specified in his will 


which consisted only of his plantation, household ‘furnie 
ture, stock and wearing apparel, together with five slaves, 
Indeed it is almost certain that this constituted . the whole 
of his. estate ; because he directs that in the event of his 


not leaving money enough to pay his debts, such part of 


his personal estate should be sold for that purpose as his — 


wife could best spare. 
A man 60 situate would naturally desire to make a com- 


petent provision for his wife during her life, and to be- 
stow some present token of his regard upon those who 


were nearest to him in blood, with the prospect of an ac- 


cession to it upon the death of his wife. But if he thought 
it probable that his wife was then ensient, the natural 
affection of a parent would prompt him to make a provi- | 
sion for his future offspring ; and, from a fortune so small, : 
would as naturally restrain him from making a deduction 


- -, * “ « 
¢ * Ce -f % 
- (ee er so 


REPSEGEEESEROLE< 


esugereus 


ares 
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ot PIs 
Pew, 


— 


y 


ee. 


ape 


in faver of bis collateral kindred. if. this intention can 


be fairly collected from the will, it is our duty to give 5 
effect to it, though it may not be expressed in legal and 


technical words. 


* 1, P. Wms. 286.—4 Bro. R. 441. 
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In the first clause of his will, the testator lends to his Mar, 1819. 
wife during her life, his plantation, furniture, stock, and Py gt 
three out of five Of his slaves ; and the secohd clause pro- thers 
vides, that if she should be then pregnant with one or more y, Williams's 
children, such child or children shall be raised and educat- Fxecutor. 
ed by his wife, out of the income of the property left to her, 
as well as all other property he dies possessed of : if the child 

| or children should marry or arrive at age in his wife’s life- 
time, the one so marrying shall have an equal share of all 
i his negroes and their increase, as well as all his other pro- 
; " perty, except the land left to his wife. In the event of the 
a Ap andy lolagaty te ptocank Fo 
the property devolves upon the wife as directed in the 
clause. The third clanse directs that all the property 
"eft to his wife, as well as all she should inherit from his: 
Des ioe hak death shall’ bo inherited by: his alld oF 
_ children, or for want of such heirs, as hereafter mentioned. 
BY te fourth clause, he gives the land left to his il to 
his nieve, Sarah Williams, after the death of his wife: And 
” the residue of what he had given to his wife, he directs to 
_ be equally divided between his brother’s two daughters. 
” Then follow the fifth and sixth clauses, under which the 
ppcomptlinings claim ths slaves, Esther and Harry, ‘and the 
' silver watch. If we apply to the will the ordinary rules 
" of construction, it is plain that the intent of the testator 
) Was to confine his bounty to his wife and children, if she 
shoild have any, to the exclusion of his brother and nieces. 
" This was his primary intention ; and it was only upon a 
[sate of circumstances. which es not happened, that he 
meant to make any provision for the Plaintiffs. Every 
sat of « will le 0 be considedta tm its construction, and 
sto words ought to be rejected, if any meaning can be pos- 
sibly put upon them. Every string should give its sound.* 
The child or children are to be raised and educated by his 
‘wife out of the income of the property left to her, as well 
_ 8 all the property he dies possessed of. The whole of his 


*2 Bur. 770. 2P, Wms. 282. 
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Max, 1819. property must, therefore, have been retained for that pur- 
Ee pose ; which is inconsistent with the immediate bequest of 
others any part of it to his nieces. The child marrying or arriy=_ 
I. Williams's ing at age in his wife’s life-time, shall have an equal shar 
Executor. of all his negroes, as well as all his other property, except” 
the land left to the wife. This must signify a child’s pags 
of all his property, including that claimed by the complaii 
ants. But the third clause is strongly impressed with ¢ 
intention, and is calculated to remove all doubt; for } 
that he gives i» bia child or children all that be had. givg 
to his wife, or all that she should inherit from his e 
Naw he had given her part, and directed her to. retain th 
whole for the purpose of raising his child ; one rt 
own expression, “all the property I die possessed 0 
The property be had given to her, and that which she she 
inherit from his estate, (by which inaccurate expre 
he meant all the rest which was to be retained by her) 
gives to his child upon her death. Desirous to make hi 
meaning still plainer, he concludes this wos st bei, 
words, “or for want of such heirs as hereafter m 
These words run through and govern every 
ones ia ie WER: wick Gin aes peopeeay We 
a's nol of which were intended to be eftetual in 
pik, — gales (tle tm lar 
child. The opposite construction creates ari una ceounti 
repugnance between different parts of the will, : 
defeat the only child of SF tae « scene 
portion of his little all ; which his father so anxiously er 
vored to secure to him. 





Jos Bagley and Briton Harv, 


will decree a g 
Neon a as been no partial perfo 

sceinct te pAtuk ty vad Gedcadtal MubaiNar ules it 

ery a that which Pte Eg EON 


4 


& 19 objection to.sach a decree, that 
re "paid in the fall. a arene, re te seh 


Bo Suma Dark fed in il in he Cea ay 
charged, that Joab Bagley being seised ofia 

= of Tan containing fre hundrel sre, ita inthe 
- contracted and agreed to sell the same fo the‘complainaut 
_ # pay to him the sum of four hundred’ and fifty dollars in 
2 ka aeocier'atine seq libiny Ge ibeaiaiae atrtisieea 
_ “ hundred and fifty dollars.” And to secure ithe:payment 
if of these respective sums, complainant agreed to execute to 
. Bagley, within-some short time, his bonds with sécurity ; 
_and upon the execution of these bonds, Bagley'was to com: 
the land to complainant, with general warranty. The 

BF li sien neg: eabin:prrisntn nf hinligpeesiaty tenn. 
- plainant within some short time, executed bonds with good 

__ Security, and tendered:them to Bagley, at the same time 
Fepitinig Begiey seemitey wibite telend: That Bagley 
to accept the bonds or convey the land: And that 

; Harris having notice of the agreement which had 
I a am RN RR 

_ sale and purchase of the land, agreed with Bagley to pur- 
Ghase the land, at the price of twelve hundred and fifty dol- 

ars, and.to make payment thereof within a time which 


E 


r 
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Ma¥, 4899. Bagley alleged would better suit his convenience : That in 
ene eens SMe ees Oe ae 


~ Harris, who entered’ and took possession : ‘That Harte 


Joab’ Baile? 1 ving taken a deed for the land with notice of com 


Harris, 


ant’s equity, was a trustee of the legal title for compla 
ant, who prayed thet Harris might be decreed to convey} 
him such title to the land as he had acquired from Bagle 
and that.an account for the rents and profits might be taker 
cal St ee ee 
which had been tendered to him, and convey the h 
‘Harris putin his answer, and denied that he had ax 
notice of the agreement charged in the bill before he pt 


‘chased the land from Bagley, paid the purchase 


and received a conveyance. He alleged that he had put 
chased the land for a valuable consideration, and he p aye 
tie beet athe Rast ond his wank $f napion, te. thee 
Way an itho‘ted gelled upon them byway of pea. 


A.D. 181) when he fling tes Were mbit 
a jury, to-wit: 

1. Wan the agivetent: charged in the bill relative to th 
sale and purchase of the land therein described, enteret 
into between Samuel Dark and Joab Bagley? = 
‘2. Wan the defendant, Briton Harvs, » parchaer fa 
claim to the land under the agreement.charged? —- 
3. If the agreement charged was entered into, did § 
ark pense: junk eltthe selbapiiaeah Yo ti 
as by the terms thereof, he was bound to do ? 

The jury found in favor of the complainant upon ¢ 
of the issues; and the counsel for complainant havi 
peed So leas HON 
motion was opposed upon two grounds ; ist, That the a 
sought to enforce a parol contract relative to the sale 
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opie hate hare hd one ne neil. gsrtrmenes Wifi Mes 
contract : 2d, That the contract was.too, vague and inde- «,..0i Dark wap 
derminete;: then Jichies: 90 lips iageliaon. coll ak ae ) 

purchase money was to be paid. caplet ens 
to. be sent to the Supreme Court, where it was arguediby, Harm: 

Ri en eee ee 

i: at this term, . 


| Tarver, Chief-Justice, delivered the opinion of the 


 joot of this bill ia to: compel. the apecificexecation, 
parol agrement made between Bagley and the com- 
for the sale of a tract of land lying in Chatham 
The contract set forth in the bill has been,es- 

od: by. the, verdict of a jury ; and it is admitted that 


C6 lg the tes ia thin case te tlegtin of thei 
bond been executed and tendered, was onzitted to be submitted to 
| the jury. © Thé case vas amended in this Court by the counsel, by hav- 
ig the allegation of the bill 8 to the execution and tender of the bonds, 
. admitted as true. 
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Mar, 1819. cution of parol agreements for the conveyance of lari, 
sunonipak etn too, lng established tts tate, and too uni?» 
ee formly persevered in by the Courts of Equity, to-be now — 
cl Bash srotished ecause’'the’ propiiety Of its origin may ba 
“avin doubted. It is not easy to arrive ata certain conclusion’ — 
one way or the other, as to the practice in England befoi® | 
the Statute of Frauds and Perjuries. There are av 
ties both ways, wl amas iit anaes 
the jurisdiction. ‘In 0 ck gh Peat. 
I promise to build you a house and do not pe 
my promise, you have your’ sulpena;” ‘and in 150 
Frnzvx, Chief-Justice, speaking of the different reme 
given in the Courts for the non-performance of cont 
observes, “ thatif a man bargain with another t 
shall have his land for 10/. and that he will make him @ 
estate therein by such 4 day, and he does ‘not make 
estate, an action upon the case lies ; but in that he 
only recover damiages ; but by subpena, the Chane 
may compel him to executé the estate, or imprison 
Ou: pital Why 4k: ibaba "whem sath ! 
might have been correctly exercised. Before the 
of frauds and perjuries in England, the only contracts 
dispositions of property, real or personal, which 
necessary to be put in writing, were of property lying. 
grant, as rights and future interests, and that species 
real property to which the name of incorporeal heredi 
ments applies. These were always authetiticated by 4 
deed ; and the statute of $2 Hen. 8, ch.'1, which gave 
the owners of land a partial power of disposing of 't 
estates by will, directed such will to be declared in wri 
ing; some contracts were also required by customary 
to be in writing : but as a general rule, no writing 
necessary ; for even estates n: land might be complete! 
transferred by a symbolical deliyery in the presence ¢ 
neighbors, however useful the precaution might be 
recording the transaction by a charter of feoffment.+ 


* 1 Maddock, 287. + Roberts on Frauds 2. 





ans deed thas Courts of Katy. : 5 
me so hyo ag eo pe 
parol agreements ny Da i sya oe 
been signed by the parties, nor any money paid.* , 
this branch of their jurisdiction is governed in a pecalint 
» sdteree by sound discretion, cases may be found - 
they have refused relief for the want of rh 
Phe subject, is examined in the late edition of “ 4 
a haw of Veniors,” 101,:114. 4 There are four 
- Mothill which are sviows to the statute of 
naan to be to the point under veaideeptie 
Seer eau, even before-the statute, wold not execute, 
2 » parol agreement not in‘ part Int é fir 
3 which was heafd in the Seth Eliz, relief vas denied, 
cael gon ele tea de pre aie 
ye oe ns cy eh ame 


| acres heen indie tie th ti isdiction is fairly 
applicable to the case béfore the Court. While, however, 
: no dotibt is entertained of the jurisdiction, the Court is fully 
impressed with the importance and necessity of an ex 
, guarded and cantious exertise of it, A¥ men caumot by 
daw cline cist, Seber ac Manvel eaniee 


a was deliberately made. 
_, dence, but a decided preponderance in favor of the exis- 
> » tence of the contract ; affording to the mind a conviction 
not less satisfactory than that which arises from a contract 
in writing. Loose conversations, inadvertent assertions 
and inchoate agreements, ought to be carefully guarded 


* 1 Fonb. 175. + Tothill 135. + Thid. 206, 228. 
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Mar, 1819. against ; and where it is understood that a Court of Equity 
Somnict Desk Will not lend its aid to enforce a parol agréement, unless it 4 
fr be established by plenary evidence, a salutary caution will 
sudan ¥® inspired in those, who, in good faith, make such con- 
Harris. tracts in future. i 
As to the second objection, though no day was fixed 
the payment of the bonds, yet it was agreed that the cor 
plainant should pay at the fall: he consequently had w 
the last day of the fall to do so. As where a man is bound 
to pay money on a certain day, or in a certain year, he a 
to the last minute of the first, and the last minute of 
last day of the last, to make the payment. The same re 
son applies to a certain season. But if it were ot 
as no objection was made on that ground when the b 
were tendered, it is to be intended that the days of pa; 
were fixed according to the seller’s wish. 
The substance of the decree agreed upon by the Court is 
that a reference be made to the Master to compute the su a 
due by the contract, with interest from the times they res- 
pectively became due, until a day to be prescribed by the © 
Court of Equity for Chatham, for the payment of the money. _ 
That he also take an account of the rents and profits from 
the last day of November, 1811, when the complainant was — 
to have been put into possession, until the aforesaid day ; 
which latter sums, when ascertained, are to be deducted _ 
from those due on the bonds ; and the residfte, if any, is to 
be paid to the Defendant Bagley ; upon which, Harris — 
should be decreed to convey the land described in the bill, « 
to the complainant, with covenants against hisown incum- — 
brances, and a covenant against all claiming under him ; 4 
in which deed Bagley should jdin and enter into a general _ 
warranty ; the deed to be approved of by the Master. 


v 





SUPREME COURT OF NORTH-CAROLINA. 
John Green 
Vv. 
William P. Mangum. 
hon ac 174, 211g mnrerthe pemly irn 
_ usury. Defendant pleaded the general issue, and on the 
u eal get mp hea iy 
as “should have béen pleaded in Abatement, under the act of 1777, ch. 2, 
a Dbjecti a ate gatas ae Gane aoe 
~ pleaded ; and they can general issue, only in cases 
a _ where the action is in its nature al, as relating to the possession of 
i _ land, or where a court has no jurisdiction at common law, or where no 
) Fee ers Se oreo by. 
" statute, without i ae 
anal a eh SE 


: x esto analy 4, sip enereum xe exces 


| rom Wake 


Dyeger beamed, n-euit | 
. be set aside, the same was referred to this Court ; and st 
» this term, ; 


_. Taxtor, Chief-Justice, detivered the opinion of the 
- Court : 
of This question depends upon the 
Pn crow tot to cts that various 
se arc mre teen « all suite 
_ on penal statutes,” shall be ‘in the Court of the 
- district where the cause of action shall arise, and not in 
any other district. It then proceeds to regulate the bring- 
ing of other suits in different courts according to the resi- 





{ ae 
. a 
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Maxx, 1819. dence of the parties, and concludes with these words, “ and 3 
John Green Where any action shall-be brought otherwise than is herein. 

% ,, described, such action oF suit may be abated on the-plea of 
baw say the defendant.” | 
Mangum. 

Before the passage of this act, an action on the statap 
of usury might be brought in any court of record in they! 
State, by the’ very terms of ‘the act’of 1741, ‘ch: 11, 
the statute of 21st Jac, 1, which confines actions on pe 
statutes to the counties where the offence was committ 
deerapt extent to pena) aietstntyanpennoiy proved + r 
ee aaa widlenie-caabace” a pug 

! i’ a different opinfon.* The action t 
ransitory as it was at common law, and he 
Pian igh dese in say coun plead, jc 
the ordinary power of the court of changing the Visne! 
alteration in this respect was made by the Court 
ed i Cale! 2 mae tap allotting the then ex: 


which had been prescribed by the  2ist Jac, 1, ch. 4 
A ‘which, if the offence be not laid and” 
been committed im the county where it 
titted, the Defendant, upon the gene * 
nd not guilty. And I think that this” 
taker, the two laws must 7. 

d with a 1 correspondent difference in practice, ; 

that the Defendant cannot, under the act of 1777, ayy 


* Rex v. Gail, 1 Silk.'372-3—-French », Cociiran, Andrews 25. 
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 itnseIf of the want: of juristiction after pleading the gone- Mr, 1819: 
~ gal isstiey a8 he might have done by pleading in abatement. Jain Gren 
The objection taken by the Defendant im this case, is pro- wae: 
perly to the jurisdiction of the Court: he might have yangum. 
availed himself of it in the shape of a plea to the jurisdic- 
 tiomin abatement of the suit; and it is more fit to be 
_ flecided by the Court than by the jury upon the general 
if The statute of 21st Jac. already cited, enables the 
mndant to plead the general issue, and give the special 
e imevidence : yet, ander expressions thus compre- 
the Defendant cannot avail hirhself of any miatter 
ch goes to the jurisdiction of te Coart.* In the case 
sag: Aenitery Sa: tepurea Sila tried before the 
jial Contmission, sitting in England, on the groiind 
the offence was conmiitted in Scotland. But it was 
that the objection being in the nature of a plea to thé 
liction of the Court, could not be made on thie i886 
! pat. gulls ye.coclt any evident, meget Oe 
phjection be received on that issue. The general rule to 
> collected from the books is, that, in general, objections 
i acs Saassbielch ab Abo Gupyriat Coles citn sslapteds 
and, wherever the objection can be. taken on the general 
sue, I think it will be found to apply only to those cases 
» the action is in its nature local, as relating to the 
sion of land ;¢ or where a Court has no jurisdiction 
t common law; or where no Court of the State has juris- 
diction ; or it has been taken away by statute, without 
escribing the manner in which the objection shall be 
ken; as in the case of Parker v. Elling,§ when a public 
D statute enacted that “ no action for any debt not amount- 
hs to forty shillings and recoverable by that act, shall be 
against any person residing within the jurisdic- 
( Sea of the Court of Requests in the island of' Ely, in the 
‘Courts at Westminster.” An action was brought on such 
ee ne ee oe Oe geere issue. 


*4 Term Rep. 109. + Foster 16. ¢3 Mass. 24. § 1 East 352. 


F 
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Mar, 1819. The opinion of the Court takes the distinction which ap. * 
John Gr pears to me to reach the whole length of this case. “Some — 


William P. 
Mangum. 


acts of Parliament, giving a peculiar jurisdiction, require | - 
that it shall be pleaded, in case the parties claiming the | 
privilege shall be sued elsewhere ; and others direct that 
a suggestion shall be made on the roll; and in those cas 
the methods pointed out by the respective statutes must be 
pursued. But here is a general law, of which we a 
bound to take notice, &c.” It is true that an intin 
was given by the same judge in Taylor v. Blair,* 
even on the general issue, if the objection were : 
the trial, the Plaintiff might be non-suited ; but the d 
sion iteelf in founded on the same principles etated. in..@ 
opinion of the Court in Parker v. Elling. In conformif 
with these cases is the opinion of Chitty}—“ The 
pointed out by the respective statutes must be 
pursued,” | 

* 3 Term Rep. 452. t 1 Plead, 421. 





‘SUPREME COURT OF NORTH-CAROLINA. 


Howell Jones and others 
v. 
Charles Edmonds. 


) Writs of feri facias bearing teste of the same term, and put into the 

_- hands of the sheriff at the same time, although issued upon judgments 

_ | recovered at different terms, have no preference one over the other; 

© the creditors stand in equality of right, and if the property levied upon 

_ do not bring enough to satisfy all the writs, the creditors must be paid 
oA ‘in proportion to their respective demands. 

& Judgment creates no lien upon the lands of the debtor, where a feri 

| facias is sued out. The statute of Westminster 2d ch. 18, does not in 

+ express terms make the lands liable, which the debtor had at the time 

~ of the judgment : It is by implication and judicial construction, and by 

: peti fends ug We PAM wid Uae the wei Gila We 
that a judgment is a lien upon land. 

' statute of Geo, 24, ch. 7, had three objects, 1st, To make land lisble 
~ to and chargeable with all just debts. 2d, To make them assets for the 
~ gatisfaction of debts in the same manner as real estates, by the law of 
_ England, are liable to debts due by bond or other specialty. 3d, To 
| eagetretven eae replete apmetines: < <sontivereat And 
the act of 1777, ch. 2, giving the feri facias against “lands and tene- 
. ments,” as Well as goods and chattels, is in conformity with this third 

object of the act of George 2nd, 
gt is still a lien upon a moiety of the lands, of which the debtor 


} From Northampton. 


45 


May, 1819. 
—— 


;. was seised at the time of its rendition, if the creditor sue out an elegit ; 


_» but if he refuse to sue out a feri facias, the lands are bound only as 

_, chattels. 

Pitter judgment st the instance of A. but before suing out execution, te 
debtor conveys his lands in trust to secure a debt which he owes to B. 
‘ this ‘conveyance gives to B. a preference, and his-debt must be paid be- 

Ff —fore A. shall have his judgment satisfied out of the land. , 

3 


Samuel Nicholson and Hulon Grizzard. recovered judg- - 


/ ments in Northampton County Court, against Charles — 


_ Edmonds ; and he being indebted to E, B. Freeman, con- 
"veyed to him in trust, a tract of land, to secure the debt ; 
" this conveyance was made after the recovery of the judg- 
» ments aforesaid. He was then sued by other creditors, 
‘and judgments were recovered in Northampton County 
' Court at December Term, 1817: And from that term exe- 
cutions issued, as well upon these Matter judgments as upon 
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Mar, 1819. the judgments of Nicholson and Grizzard. All these exe: 
uJ ones and CUtions were delivered to the Sheriff on the same day, and 
others he made the following return thereon : to wit, 


a aman “ STATE OF NORTH-CAROLINA, 
“ Northampton County. 

« The following executions came into my hands on the 9th day of J 
“ cember, 1817: Samuel Nicholson v. Charles Edmonds for the sum of 
« 700 dollars, with interest from the 14th September, 1816, and. costes 
« Littleberry Mason v. Charles Edmonds, for 78 dollars, with interest from 
“ the 4th December, 1817, and costs—-Collin W. Barnes v. the same, for 
“ 88 dollars, with interest and costs—Howell Jones v, the same for 329° 
« dollars, with interest and costs—James Wood v. the same, for 106 dob. 
“ lars, with interest and costs---Hulon Grizzard v. the same, for 100 dollats, 
“ with interest and costs: All returnable to Northampton County 
“March Term, 1818. There being no goods and chattelg to be found 
“ the said executions were levied uEep.S RP OC lash, PioganON. the d 

“ Edmonds resided; and after advertising the same forsale, | exposed the 
* same to public sale on the 3d day of February, 1818, when 
« Branch became the last and highest bidder at the sum of 1062 do 
“ of which sum 148 dollars are claimed by E. Ab HEA, Ln a 
« deed in trust, prior to all the judgments, except those of 8, c 
“and H, Grigzard, 1 pay into the clerk’s office the sum of 1018 de 


Signed, Jon Pan, 0" +4 


Wheronpon 0 qasétioe arobe,: ahich, if angiill the coed 
tors were entitled to a preference in having their judgw 
satisfied? And if'none were entitled to a preference, 
what proportions the money was to be distributed amor 
them ? 

The case was taken by consent of parties to the Sw 
Court, and by that Court was ordered to be sent to t 
Supreme Court: And at this Term, judgment was give 
that the money should be distributed among the judgment — 
creditors in proportion to their respective demands, after 
the debt to E. B. Freeman was paid. 4 


7 


By tae Court—The money, concerning the distribu.” Pe 
tion of which the question in this case arises, was i 
by the Sheriff upon several executions, all of which bore, _ 
teste and were put into his hands at the same time. The — 
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olaim of one creditor is founded upon a deed of trust, ope- Mar, 181% 
rating as a lien upon the land, and the sum secured, by it.» So orcea 
must consequently be first paid. With:respect to the judg- others 
ments, those of Nicholson and Grizzard were prior in point ¢, pdmonds, 
ef time, and these creditors claim a right to be paid in the 
next place, because the money was raised by the sale of 
land. The rights of the several parties cannot therefore . 
be adjusted, unless the Court meets and decides the ques- 
7 tion, Whether a judgment be a lien upon the lands of the’ 
4} ~ debtor? 
FF _siItis very evident from the authorities, that lands were 
_ rot at common law, liable to execution at the suit of a sub- 
ject, except on judgment against the heir on an action on 
the bond of his ancestor.* The statute of Westminster 
_ @d, ch. 18, which first made them chargeable, gives the 
Plaintiff his election to go against the goods and profits ; 
er against the goods and a moiety of the lands of the De- 
fondant: Which election has given name to the writ of 
 Blegit. The statute does not, in terms, make the land lia- 
1 Wile, which the Defendant had at the time of the judgment ; 
 hut'the writ of elegit, framed by the Court, and used in 
practice ever since the passing of the act, commands the 
' Sheriff to cause to be delivered a moiety of the lands, of 
| which the Defendant was seised on the day of the judg- 
| ment. Iti is by implication, therefore, and judicial con- 
' struction, that a judgment is a lien upon land ; and by the 
election made by the Plaintiff to sue out the writ given by 
_ the state. 
The statute of Geo. 2d, ch. 7, renders land in the then 
~ eolonies, as well as chattels, liable to the payment of debts ; 
and makes three provisions in the same clause: Ist, That 
lands shall be liable to and chargeable with all just debts. 
2d, That they shall be assets for the satisfaction of debts, 
in the same manner as real estates, by the law of England, 
are liable to debts due by bond or other specialty. 3d, 
That they shall be subject to the like remedies with perso- 


* 3 Rep. 12. 
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M:r, 1819. nal estates. By referring to the manner in which landy ~ 
tt Jorceana Were liable to debts due by bond, and calling them assets, 
others the statute pointed to the case of an heir sued upon the 
©: Ecrnorids; bond of his ancestor, in which bond the hetr was Loma 

In that case the judgment would be for the whole of ¢ 
land descended, which the heir was seised of at the coms 
mencement of the suit.* As this was the only case where, 
at common law, the whole of the land could be taken im ” 
execution at the suit of a private person, it was probably 
inserted to make the contrast to the elegit, where only @ 
moiety was liable. Making land subject to the like reme- 
dies with personal estate, placed it on a footing ‘with per- 
sonal estate in every case where those remedies are resort 
to: and the act of 1777, ch. 2. is in conformity with t 
exposition. be 

"Phe conclusion appears to be; that a judguie way alll 
operate as a lien upon a moiety of the lands of which the 
Defendant was seised at the time of its rendition, if t 
Plaintiff sue out or pray an elegit: But if he resort to 
Fieri Facias, the lands are only bound as chattels.” An 
the creditors in this case, therefore, except E. B. Freeman, — 
oti sn Omer © get 90ers 
to their respective demand. 


* Dyer 373, b.—Plowd. 441.—3 Rep. 12. 
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Den on the demise of Elizabeth Jacocks 


v. 
Moses Gilliam. 


| eri Bertie. 


A parish register of marriages, births and deaths, kept pursuant tothe 
act of 1715, is good evidence to prove pedigree, and that the several 
persons, whose pedigree is thus proved, are within the savings of the 

statute of limitations. ; 

~ Fenant in tail aliens, and in his conveyance, “he, for himself, his heirs, 


_ executors and administrators, doth covenant and agree, the premises 


_ to him the said A. B. his heirs and assigns, against the lawful claims 
__ *ordemands of any person or persons whatsoever, for ever hereafter 
to warrant, secure and defend.” He then dies, and real assets de- 
__* scend to the issue in tail, of greater value than the landsaliened. A 
_ discontinuance of the estate tail is not worked ; for the covenant is not 
_ & covenant real annexed to the lands, whereby the alienor and his 
_ * heir$ are bound either on a voucher or judgment in a warranted char- 
s ter to yield other lands of equal value in case of eviction of the tenant 
"by better title. But it is a personal covenant to defend the possession, 
- -@ covenant for quiet enjoyment, the breach of which is to be repaired, 
'. Rot in land, but in damages, and these must be primarily paid out of 
_ The disuse of real actions has, from necessity, given to the warrantee a 
right to bring an action of covenant, in which he recovers damages 
according to the value ofthe land at the time the warranty was entered 
into. Hf he could not bring this action, he would be without remedy ; 

_ but the same remedy does not exist for rebutting the heir; for if the 
ancestor hath left real or personal assets, the purchaser may be recom- 
- pensed. 


Bui) 


_. This action of ejectment was tried in Bertie Superiot 


— Court at October term, 1816, and a verdict was found, 


under the charge of the Court, for the Plaintiff. A rule 
to show cause why a new trial should not be granted was 
+ obtained, and ordered to be sent to this Court for the opi- 
nion of the Judges upon the following case : sh 
_. The land for which the action was brouglit, was granted 
to John Hardy in the year 1717; and by his will, dated 
in 1719, duly executed to pass lands, was devised to his 
_ daughter Elizabeth Hardy in tail. The lessor of the 
plaintiff, to prove that she was the issue in tail, called one 


Mar, 1819.. 
—— 





48 CASES ARGUED AND DETERMINED IN THE 


Mar, 1819. Hardy as a witness, who produced a book in mantis | 
Tacoc xy Which, he said, was the parish register ; and he turned to 
Lessee the following entries made therein, to wit: 


v. 


Gilliam. § ~ Nathaniel Hill and Elizabeth Hardy married by the Reverend Mr 
Newmans.” The date omitted. Rok 
“ Michael Hill, son of Nathaniel and Elizabeth Hill, born Octohentay 


1726.” ' 
Hardy Hill, son of Michael Hil! and Ehzabeth Hill born February 2, 


1756.” 
« Elizabeth Hill, daughter of Hardy Hill and Jennett Hill, born J 


18, 1776,” 

Hardy Hill died Sept. 5, 1777.” . 

Jonathan Jacocks and Elizabeth Hill married March 17, 1791.” 

' The witness deposed, that the first and second ent 
were made in a hand-writing unknown to him ; the third 
he believed to be in the hand-writing of Edward Rayne 
deceased, former clerk. The other entries were, made 1 : 
himself. He further deposed that Jonathan Jacocks di 
in the year 1810. The lessor of the Plaintiff relied on, 
these entries to prove her pedigree, and that she was the 
issue in tail; and, also, that the several tenants were. 
within the savings of the statute of limitations. The 
eetnnt. oomtenan Poot, Pneeenrh eae rt estoalble iam 
evidence, and, if admissible, that it was insufficient to. 
prove the pedigre, or tht the tenants were sithin the 
savings of the statute. 

It appeared in evidence that Michael Hill, on the 5t 
day of May, 1748, conveyed in fee the land in question te 
John ‘Hill for a valuable consideration; and the Defend 
deduced title regularly from Joli Hill to himself. it weal 
admitted that real assets descended from Michael Hill to — 
his issue in tail, Hardy Hill, father of the lessor of the 
Plaintiff, of greater value than the land in question. Ant — 
it was contended that the warranty in thé deed frm _ 
Michael] Hill to Joh Hill, and the real assets descénded) — 
to the issue in tail of Michael Hill, worked a discontinu+ 
ance of the estate tail. The deed contained a covenant of 
seisin, and the clause éf warranty was in the following 


‘ 


% 
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) 9 words: “Furthermore, I, the said Michnel Hill. for Maz, 1819. 
“| . “ niyself, my heirs, executors and administrators, do cove- Tigo 
« nant and engage the above demiised premises to hit the Lessee 
ee ee oe ciilin. 


g * claims or demands of any person or persons whatsoever 
_ “forever hereafter to warrant, secure and defend.” - 


oe Gaston, for the lessor of the Plaintif—Under the feudal 


children were his wards; they col ‘wet re 
ye received into thé sticcession ‘ofthe feud, Witho’.. his 


grubeachadh alert sox Bn 
Pear ri Ws were Mle o hi This was a war- 
ranty; it was a covenant real, annexed to the ‘lands,’ 
"whereby the warrantor ‘and his heirs were bound, either: 
_ on a voucher or judgment'in a warrantia chart, to yield | 
Wether lands of equal value che of eviction’ of Wi tonnt 
by better title.* Its ordinary form was “ Ego et Heredes’ 
mei, ili et Heredibus et assignatis suis warranti x<abimus.”} 
It induced a quasi feudal relation between the warrantor 


* Gilbert’s Tenures, 124, Co. Lit. 365, a. - + 2Bl. Com. Appendix. 


G 
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Max, 1819, and his bei ide, . 
9, and his heirs, on.one side, and the grantee and his 


a rer 
vw. 
Gilliam. 


ant assigns, on the other. It could only be enforced b; 

warrantia charte, by voucher, (or aid. prayer,) or = ~ 

butter. This last was.a mere consequence of its , 

enforceable by warrantia charte, or by voucher, to pre 

the circuity which would have arisen from the heir re 

vering the land, and then by warrantia charte or voucher, 

yielding other Jands of the same value. _ 6 
Wherever such a warranty existed, these were the 0 ny 

remedies. The personal writgf covenant re for de 

mages, could not be brought. Ancient feudal covenants 

“ warranties” haye long since ceased, and are s 

by covenants to defend the possession, the remedy for bir 

of mhichy is in damages, and by the personal action of co 


anit . . 
‘ie unt ee cht ear, h 
modern ordinary covenant for quiet enjoyment? In t 


dies never practised here. . In the next place, the words « 
ta dot emer choh. naretin eme § 
express by them the ordinary covenant for qu 

Sis (ae bnsetal sae ee guapins wor ae ee 2 
in damages : ‘The words are, «I the said Michael Hill, for 
myself, my heirs, executors and admit do cove 
nant and engage to warrant and defend.” — remedy is 
for damages, not for land ; and they must. be prim . 
paid out of the personal fund. We must reject 5 

of the deed as utterly insensible, to make it a wa : 4 
ty; and this the Court will refuse to do where it is possi- 


* Bacon, Covenant C. Brown 19. Keble 821. Hob. 4,. Noy 151, 
John. 11. Law of Cov’ts 13, 107. 
¢ 4 Dall. 442. 4John.11. 2 Bl. Com, 304, 
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le to give a sensible interpretation to ign A part of the Max, 3819. 
deed} Tae 
“At this Term, the Court gave yeas upon the points eos 
Submitted in this case. "They agreed upon the first point, Gillam. 
‘that the parish register was properly admitted in evidence, 
Pears if the jury believed the evidence of ee pela 


eS * Williams v. Codritigton, 1 Ves. 512, 514. 
"af The Deed from Michael Hill to John Hil wanin the folowing words: 
1 « NORTH CAROLINA, ee 
_, . “To all People to whom these presents shall come—Greeting: . , 
at © sata! = bag > I Michael Hill, of the County of Bertie, in the Province 
resaid, for and in consideration of the sum of sixty pounds current mo- 
of Virginia, to me in hand paid by John Hill, of the province and 
etinensidh she reesigearhantat Edo houciyice ieannaneeomnar Pat) 
n fully satisfied and contented thereof, and of every gm, oN 
Gn cron ne att Cotter ot wea aoe ap 
smal nin reve by thee preety hae ie a 
farpines seed cocyed sad coed andy Gas pein 
, fully, and absolutely give, grant, bargain, ein cy 
m unto hun the anid John Hill, bie, beirs: a forever, one 
i \ the. province and 


pan edihees salen cckammnatanetee hone 
sqpectaidinds sabientiee said John Hill, his heirs and assigns forever, 

to his and their only proper usc, benefit and behoof forever; and the said 
hael Hill, for me, my heirs, executorsand adininistrators do covenant, 
yromise and grant to and with the said John Hill, his heirs and assigns that 
the ensealing hereof, I am the trite, sole and lawful owner of the 
bargained premises, and I am lawfully, seised and possessed of the 

in mine own proper right, as a good, perfect and absolute estate of 

tance in fee simple, and haye in myself a good right, full power and 

jul authority to grant, bargain, sell, convey, and confirm the said bar- 
gained premises in manner us above said; and that the said John Hill, his 
ir and assigns, shall and may from time to time, and at all times forever 
. , by force and virtue of these presents, lawfully, peaceably and 
“quietly have, hold, use, occupy, possess and enjoy the said demised 
“and bargained premises, with the appurtenances, free and clear and freely 
' and clearly acquitted, exonerated and discharged, of and from all manner 
_ of former or other gifts, grants, bargains, sales, leases, mortgages, entails, 
jointures, dowries, judgments, executions, ineumbrances and extents. 

> Furthermore, I the said Michael Hill, for myself, my heirs, executors and 


My 
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Mar, 1819. ter, with his testimony, proved the pegigree of the ned 
sc, the plaintiff, and that she was the issue in tail ; and: 
ee x that the several tenants were within thesavings of the st: 
Gilliam. of limitations. On the second point, the Court were 4 
ded in opinion ; the Chief-Justice and Judge Hall being 
opinion that the covenant in the deed from Michael Hilkte, 
John Hill was a covenant for quiet enjoyment only ; and 
Judge Daniel, that the covenant was a covenant real, an 
nexed to the land, and by reason of the real assets of g 
valye than the land in question, descended to the issue in 
tail, had worked a discontinuance of the estate tail. a 


' Tarton, Chief-Justice, delivered the opinion of a 

rity of the Court : 
The two questions presented by the record are, as to t 

admissibility of the book in evidence ; and, whether he 

deed from Michael to John Hill operated a discontix 

of the estate tail. 4 
1, The registry of births, marriages and burials, i# 


directed to be kept by the register of the precinct, whe 
there is no clerk, by the act of 1715: and as the book pro- 
duced was proved to be'the original one ‘which had be 
thus kept, it affords legal evidence of the marriages ar 
births, at least on & question of pedigree. A book kept b 
public authority, is necessarily evidence of the facts rece 
ded in it, for the convenience of the public.* And the la 


stride erent a neg a store dealin preiow 

the said John Hill, his heirs and assigns, against the 

mands of any person or persons whatsoever, forever hereafter to Tan 

secure and defend. In witness whereof, I have set my hand and seal 

fifth day of May, one thousand seven hundred and forty-eight. ts 
MICHAEL HILL. (Seal.) _ 


At May Term, 1748, of Bertie Court, this deed was acknowledged in 
open Court, and registered. 
* 1 Salk, 282, 
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will,guard the purity of such a memorial by making it Mar,1819.. 
indictable to insert a false entry.* It is very possible to. joy wens 
prove a marriage or pedigree by general reputation ;. but “Temes 
where precision. is required in dates, it is extremely diffi- Gilliam, 
cult to arrive at it, more especially in a country and cli- 
mate, where, from various causes, the population under-. 
_ goes frequent changes. 4 

| The registry book, confirmed as it was in this.case, by 

. proof.of its authenticity, afforded to the jury a simple and 

a satisfactory method of tracing the pedigree for a 
| cer sand exclu ll that dou, confasion and uncer 
tainty, which usually hang over such investigations, when 
_ depending upon the memory of witnesses. It would tend — 
greatly to the public advantage, if the directions of the act 
© 0f.1715).0n this eubject, were more generally observed. 

'. 2 The other question is not free from difficulty ; but 
_ after mature reflection upon it, the deeided preponderance 
as our judgment is, that the covenant contained in the deed 

int Michast i dant scenes Sonatas 
_ tail, The law has made a clear distinction between a 
covenant real and @ covenant personal ; and, to a warranty 
_ alone, in the original and. proper sense, of the term, has it 
_ imparted the effect of intercepting the descent to the heir ; 

because he and not the executor is bound to warrant and 

i secure the land to the covenantee and his heirs. The use 
_ and adoption of the form in which the ancient warranty is 
_ expressed, would indicate the intention of the parties to 

avail themselves of such remedies as appertain to the war- 

1 venty only ».0nd tha change of that Sirs: will. justify the 
reasonable inference that they designed to abide by the 
security which is afforded by a covenant. A general war- 
ranty extends to all mankind: the usual covenant is only 
for the acts of the grantor and his ancestors: but a cove- 
nant will bind the personal assets, which makes such secu- 
rity better than a warranty.t The various covenants con- 
tained in this deed further shew that the parties meant to 


*Sid. 712. 2. Bl. Com, 304. 
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Mar, 1819. pely upon the modern covenants ; for all are contained’ it 
jvcw ity except that for further assurance, which there were’ ng) 
nis means of the tenant in taibgiving. It is then right thatthe. 
Gilliam. purchaser should have the full henefit of the remedies wh 

the deed furnishes; but we can find no authority for thes 
Court te superadd to a covenant which is clearly persoy 

the remedy by rebutter, which exclusively belongs to: t 

real covenant which is called a warranty. The 

which bind the executors and.administrators of } 

Hill, must be rejected, before this can be done, or the claus 

be construcd as a warranty. That would be altering T 
contract of the parties, and, as it appears to us, f 

their intention. 

The-words:in, this deed are:cimilar. to thoesiis ¥ 
son v. Codringion,* where it was held by Lord: Hardwick 
that if a person obliged himself, his heirs, executors and 
administrators to warrant and forever defend ‘the landsy 
A Ny EGNOS 20 st : 
nant, and not to a warranty. , 
; i ileaeasdclia cctinuie tmcetipenscuniaaieiinsttidelh 
warrantee a right to bring an action of covenant, in which 
he recovers damages according to the value of the land at. 
the time the warranty was entered into. If he could 
bring this action, he would be without any remedy ; but 
the same necessity does not exist for rebutting the heir 
because if the ancestor left real or personal assets, the . 
chaser may be recompensed. Our opinion consequently. 
that this warranty did not descend upon the heir ; and tha 
John Hill had nothing more than a base fee.simple, deter- 
minable on the death of Michael Hill, bpcthaidetey: ebhiodl 
issue in tail ;. and shat the Pinner eae 


Danrex, Judge.{ It appears from the case, that the 
lessor of the Plaintiff is the grand-daughter and heir at 


* 1 Ves. 512. t 3 Cmise 65. on 
+ His honor Judge Henderson, having been of counsel in this case d 
before his appointment to a seat in this Court, the honorable John Joseph. 
Daniel, Esquire, was commissioned by the Governor to sit in this and in 
several other cases in which Judge Henderson had been of counsel: 
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law of Michael Hill, who was seized in fee-tail of the land — 
in question. . Michael Hill, for a valuable consideration, j,.0-. 
conveyed the land by deed .of bargain and:sale to Johw 
Hill in fee simple. It is.admitted that real assets descend- cumin. 
apiram Michael LUI pa peae Ine seat yao 
_ than the land in dispute. 
Sy If tenant in tail eddeperie le lenelatisianh Adeiinlaa 
Spinel bie helen te, arentancenh is aie een 
- descend to his issue, it ig.a discontinuance by reason of 
% the warranty.* Lori Coke, in his Commentary on, this 
| sa on iy i res cay ai 
the warranty in this case maketh .a discontinuance, is 
~ that which has,been said, to wit: If the issue in tail should 
enter, the warranty (which is so much favored in law) 
would be destroyed ; and therefore to,the end if assets in. 
fee. simple do. descend,-he te whom the .release is made 
nm pices thamennnand heap the; damendont-by. whieh 
( tue.of the warranty, wile sntin iencendedy theta iene: 
* tinaance is offecteds, whether the conveyance be by bargain, 
and sale, lease and release, or release to a disseisor. 
_ It is said, if the clause in the-deed from Michael Hill to 
obn Hill-had Seen in thé'words' following, to-wit: - « I, 
‘the said Michael Hill, for’ myself and my heirs, do’ war- 
&c.” they would certainly have made a warranty ; 
that the clause as-it stands is not a warranty ; that 
2 is only a covenant to warrant, which has not the 
ten SRS eee I know of no 
ion, in a deed which conveys the fee, between a, 
| warranty and a covenant to warrant and defend, if the 
~ heirs be bound. Whatis a warranty? Lord Coke says 
i warryntg: dic abienalisiel allitiaihdindngth eri 
_ ments, whereby a maa and his heirs are bound to warrant 
_ the same; and either upon voucher, or by, judgment in a 
_ writ of warrantia charte, to yield other lands and tene- 
j -Meuts to the value of those evicted by a former title, or 


* Littleton, sec. 601. t Co. Lit. 328, b. 
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Biiy, 1819. else may'be used by way of rebutter.* So“ andimy | 
nen nen heirs shall warrant,” &c. doth create a warranty.+ Little. 
Lessee ton says “ that this word and verb warrantizo maketli'the “7 
Gilliam. warranty, and is ‘the cause of warranty, and no’ othe 
word in our law.” ‘But he has not confined us down t 9} - 
any particular part of this verb; he has not pointed out “7 
the mood or tense, which shall be used in the anty. 
clause of a deed. In the present case’the words “ ove 
nant and engage to warrant,” &c. are as ‘Clear a dech ‘a 
tigi of the iritention of the parties, as the words “Tani 
my heirs shall warrant,” which we lave seen is a wa 
ranty good in law. Lord Hardwicke labored to make th 
case of Williamson v. Codrington} a personal covenant 
but he does not intimate an opinion that it might not have 
well been construed a warranty. In the case of Minge ¥, 
Gilmore,§ the clause of the deed from Minge to Gilmore 
very much like thé one now under consideration. In t 
case it was held to bé a warranty, which barred ‘the tenant 
in tail. ‘This was so determined in'the State Courts, and 


* Co. Lit. 3650. fTbid, 384, a. Wood’s Conveyancer, 573. 
+ 1 Ves. 512, § 1 Law Repos. 15. si 
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Alexander Long : 
| v. 
Lewis Beard and Jonathan Merrill. 


The owner of an old established Ferry bath a right of action against hi 
who either keeps in his neighborhood a free ferry, or a ferry at which 
he receives pay for transporting people, carriages, &c. he not being 
authorised by the County Court to keep such ferry, whereby an injury 

on accrues to the owner of the old established ferry. 

‘oe There are two counts in the declaration : one charges that the Defendants 

had, without authority from the County Court, erected a free ferry in 

___ the neighborhood of the old established ferry of the Plaintiff, and by 

rn transporting persons, carriages, &c. at such ferry, had caused great loss 

/>. of gain and profit to the > second count is like the first, 
“a raat aon whe evel bras foes tet tee 


a 


{rom Iredell!” 


| mean a ican at he pn maby te Deans 
"oc tice Page ea 


a wy 
She, s wht AY ak 


4 Alegandesikenigiehtegttie.tiimen of: pn ld cotsbliabed 
4 ferry scresb the River Yadkin, on the road leading-from 
Salisbury to Salem, Lewis Beard and Jonathan Merrill 
_ made a road to a point on the River one mile below Long’s 
_ ferry ; and having erected a boat, they transported tra- 
__ Vellers, waggons and carriages across the river—they 
_ were the proprietors of the land over which they made the 
" road ; but the County Court had not recognised it as 
- a public highway, nor authorised ‘them to keep a ferry. 
_ Sign Boards were put up, giving notice to travellers that 
the road led to a free ferry.—Long brought an action on 
the case against Beard and Merrill, to recover damages 
_ for the injury which he sustained by reason of their ferry ; 
and there were two counts in the declaration: In the 
first, it was charged that the Defendants had opened: a 
_ Toad, established a ferry and transported persons and car- 
: prides cradle Aer 06 nel SSP SE sa as 


bi 
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Mar, 1819 to cause him to lose a great portion of the gains, profits 


— 
Long 


”, 
Beard & 
Merrill. 


and benefits of his ferry. This cpunt did-not charge that — 
the Defendants took any_pay or toll for transporting il 
sons, &c.—The second count was in all respects like, 4 
first, except that it charged that the Defendants made and 
received to themselves great gains and profits by trans | 
porting persons and carriages, &c.* 


* The first count in the declaration was as follows : 

“ Alexander Long, of the County of Rowan, complains of Lewis B 
and Jonathan Merrill in custody, &c. For that whereas the said Alexan” 
der Long, before and at the time of committing the several grievances’ 
the said Lewis Beard and Jonathan Merrill heseinafter next # 
was and from thence hitherto ha 
ferry, duly appointed and se 


and ‘ 
County overand across the River pa ragrqsapy <0. Fate 


cotiana pits aa boon omen eee 
Lerestlide thom daa tole eat n 


ae eLcredeaaner a ar 


ee ee 


ttapneninsie tide laiiaataes Yet the aid Lewin Been ond J 
than Merrill well knowing the premises, but contriving and - 


to deprive him of the gains, benefits and profits of said ferry, and 
duce all horsemen and other travellers, waggons and other carriages, : 
ing: seek-onpeaping ‘Sroen,Soteinets stigsetid to sho eid. honep inf setae oy 
tainment, and from the said house of entertainment to Salisbury afc ¥ 
not to cross the said river at the said ferry of the said Alexander, wh a 
he the said Alexander was'so possessed of the said ferry as aforesaid, and i ra 
in'the receipt and enjoyment of the gains, benefits and profits thereof 
be rN NRRL REE Nae Sik: thou | 
sand eight hunred and thirteen, in the County of 1 1 aforesaid, the 
said Lewis and Jonathan did open and clear a way, 8 eee 
men, waggons and other carriages conveniently to pass and repass there- —_ 
in; turning out and leaving the said road leading from Salisbury to the 
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»This suit was instituted in the Superior Court of, Law M4, 1819. 

_ . for-Rowan County, and. removed. for'trial to Iredell, where. “o> 

ws itcame on to be tried, at October Termy-1817,/and.ayer- . ° . 

dict:was found for the Plaintiff and -his.damages .were as-. Merrill, 
sessed to two hundred dollars., Whereupon it was contend-, 
ed on behalf ot the Defendants, that the judgment should, 
“hp arvented 5 for that the jury had found.a general verdict: 
f for the plaintiff, and that upon the first count in the decla- 
ration, no‘recovery could in law be had. ‘The case. was. 
; ews cee ae earn «970 argued. by 


Lee mid. Anonmder se ort i ono, a meio one 
ty et Mt ot of the said river, 
+ or ance slong anol rod lating fom ta het fy the 
1 of John Long, and thence: and 
pfesniwes dha daoeays sn nhs cataleiontie tne tere 


+ therein, Simoes pmphetgaiertiie ee 
trem Sheet r sof the said. roads 
and way, with the said way to 
the wy witb heron gang he nl “ahd 
S camvin andl ceedaeaieader andi hitherto” hare 
and still do kéep.up the said posts and boards. ‘And the said Lewis and 
j Jonathan, on the day and in the Gannty-efonnenty, did. agoniie andi. erp 
on the said river at the place where the way) so opened by them crossed 
"and still crosses the same, a boat sufficient for the carmage and 
"tation of travellers, wagons and other carriages across the si 
if : Saaaiarn vale) wit fins om eereneeeactce still do. keep 
_. the said boat and persons to work it at 
eee 


days and / commencing ¢ 
ncctatee es cua aatpede 9 ac pectin am 
Vint ol tel peel olde a at the place where their said 
cS | waggons and other carsags, traveling and pasing fom Salsry to the 
a _ said houge of entertainment om the north-east side of ¢ said river, and 
from the said house of entertainment to Salisbury 2 without any 
legal right or authority so to transport and convey the said persons, wag- 
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Mar, 1819. ° Haru, Judge.—It is admitted that the Plaintiff would be 
Long entitled to judgment, if the declaration contained only t 
v. count which charges that the Defendants had set up a 


pest and transported persons, &c. for pay. But as the ¢ 


count does not charge'that persons, &c. were trans 

for pay, and as damages have been given generally w 
both counts, it is said‘the judgment ought to be 

By the acts of 1779, ch. 10, and 1784, ch. 14, the Plai 

as the owner of a ferry, is bound to keep boats, &c. in ge 
repair for the transportation of travellers, &c. and is sub. 
ject to high penalties for any neglect in this respect. 

a compensation for doing what these acts of Assembly re 
quire at his hands, he is permitted to take pay accc 

to the rates fixed by the County Courts. Now itisar 

ter of indifference to the Plaintiff, whether the [ 
sfhetaraly tthe aa went beos eeaiars fie eared 
without pay : the effect is the same to him ; he is 

bis profits are diminished, whilst the obligation upon 
“fetal dene ema a 

But it is said, it would be a’hard ¢ person 

at liberty undér any circumstances his s 
across the river in a private boat, unless it be for the pri-’ 
vate use of the owner of said boat. It certainly would be 
a hard case, if such:were the law. But it is clear that in_ 
such a case, an action would not lie. When, however, it: 
Se eee ee ee on 


sti tipi Sie eallgienicatdan th snl vive. By means of which p 
wth ald Alaa hah eo hd al grey ined, re 

and aggrieved, and hath lost 4 great portion of the Cae 
profits of his said ferry, to which he was legally ¢ Lepeeares td! ‘ 
wit, at the county of Rowan aforesaid.” ; 

tn Ml ide? asl, a gad to) they ba silt end coic ll 
veyed persons, waggons and carriages over and across the river without 
any legal right or authority so todo, “ whereby the said Lewis and Jona- 
ee Nene ee eee 
of which said last mentioned premises, the said Alexander had been 
oc i great ipared and iggricrod, tad hath ot gre’ petion of thal 
gains, benefits and profits of his said ferry, to which he was legally and 
justly entitled as aforesaid, &e.” 
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each side of the river, sufficient for carriages, &c. to.go to Mar, 1819. 
| the place where the boat is kept, that posts with sign-boards | “Ting 
9} are erected on said roads, directing travellers the way toa 
7} free'ferry, and by all these means injuring a neighbor who Beard 

has an old and established ferry, and who is bound bylaw - — 
| to keep it up, a special case appears, in which the Plaintiff’ . 
» is undoubtedly entitled to vecover. It is further said, that 
the setting up of such ferries is for the public good. That 
_ portion of the public who pass them may think so: but the 
disinterested part of the public, can think nothing for their 
good which brings destruction or injury to an individual : 
and that such destruction or injury must follow, is certain, 
_-when we reflect upon the obligations which the’ Plaintiff is 
‘under to keep his ferry in good order, for the transporta- 
of travellers when called upon. Connected with these 
tions, is the strong fact, that by the law, the — 

‘ y and they only, are authorised to grant to indivi- 

« -the'privilege of éstablishing ferries. This privilege 
: : not been granted to the Defendants in this case.. We 
“not enquire what were the motives of the Defendants 
 attling'ap this Rerrity whether they-intesided:to bencllt 
a ee 

er immaterial. 

"There are no authorities advanced against the opinion 

pom The case of Blisset v. Hart,* mentioned in the 

ntof this case, was an action brought for an injury. 

to the one how complained of: in that case, there 

re many counts in the declaration, and yet in neither 

_, transportation of travellers. I am of opinion, that upon thé 

- facts charged in the first count an action can be sustained, 
re et Pe ee 


| Dusritp, ideidges— Tin tetiqnentia the Plaintif?’s 
_ declaration charges the Defendants with having opened a 
Fe a ot hee Make torent ae 


° “Willes 508. 
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Mar, 1819. carriages across the river, so near to the Plaintiff’s ferry 
‘one as to cause him to lose a great portion of the gains, pr 
a. fits and benefits of his ferry. This count does not alleg 
iu, that the Defendants took any pay or toll for transporting 
persons ‘or carriages. The law gives this action, not 
because the Defendants have derived a benefit, but bec 
the Plaintiff has sustained an injury, in consequence of thy 
act or acts of the Defendants. _The ground of the 
is the consequential injury which the Plaintiff has's 
tained: whether the Defendants om anocgaell 
losers by the transaction is not to be enquired 
Blackstone, in $ Com. 219, says, “Ifa ferry be er 
on a river so near another ancient ferry as to draw 
its custom, it isa nuisance to the owner of the old one. 
where there is a ferry by prescription, the owner is. 
to keep it always in repair and readiness for the- 
the king’s subjects; otherwise he may be. gricvo 
amerced. mabiniiiinisciatuatamaninideel 
ther, is not a nuisance, although the custom be divert 
from the original establishment; because a mul 
of auch datuhtiahalents lai tenbhchsd-tii the ceametaity 2 
large, and the owners are not by: law subject.to any fir 
if they desist from or shut up such establishments.” 
The actof 1779, ch. 10, declares, that any person 
owns public ferry and refuses to keep it up for the rates 
allowed by the County Cearts, shall, for every: offente, 
forfeit fifty pounds. The act of 1784, ch. 14, requires 
County Courts to take bonds from the owners of fe 
in the sum of five hundred pounds, conditioned ‘to 
good boats and proper hands ‘a teatingigh ssmaneiet - 
' carriages; and declares that any person detained for th 
lack of such boats and hands, may warrant and recover 
from the owner; and subjects such owner to actions for 
all injaries done and property lost by any lack of ¢ 
his ferry. ‘The act of 1764, ch. 3, is cumulative, and 
not repeal the common law remedy. In consequerce of 
the law having thrown so many penalties upon the owner 
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of,» ferry, he shall not be molested in his benefits. Iam Max, 1618. 
nay aman = antane  ige ayer 
Tayxor, Chief Justice, concurred. Backhouse, 


é 


[Den on demi of Darias Angel 


Allen Backiouse, 


) A. being seised of lands, on the Ist day of December, 181 et 
same to B. bona fide, and for a valusble consideration, and agreed tc 
‘ S sacets eatpaone eiceniaene ten days thereafter; and within that time 
: pepe phen rig AER ie 


| rom Craven. 


waiver’ of is Men rth bis bbdkiastall”” weet 
sc ech ee ese bet esol per 
Pi OF prs an | A BM ay gen 


8 conte 4 NE sol Skdpinerss “Se 

“of in the same manner as goods sie ono to 
Ui fcr: Cal t Ge fosgineak WA ae ba ee Vy tad 

“© attached, the Plaintiff may have execution for the residue.” When When 
" goods taken in execution are to be disposed of, the proper mode is to 
"gue out a vencdisions exponas ; and if the goods be not of the value of the 
‘i debt, the Plaintiff may have a venditioni exponas for those seized, and a 
Pe geenee xy rons ef niecthiony But if the Plaintiff, instead 
2 venditioni exponas, sue out a general feri facias, he waives the 
| cplamrpng ogceone mgm sbicberte eet 
= 


Cacao Laaby Using wal ats land a Qucation wii 
“Ast day of December, A. D. 1811, me same to the 
_ lessor of. the Plaintiff, for the considerati of 425 dollars, 
“He gave a bond to make a title thereto “Within ten days; 
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Mur, 1819. and on the tenth day of December aforesaid, Lane exec 

a conveyance pursuant to the bend, On the 2d,day.. f 
Latihe December, A. D. 1811, the Defendant sued out ; 

po ae attachment against Lane, which, on the same day, as 
levied on the land aforesaid. The suit founded on thi 
attachment, was returnable to December term of C 
Courity Court, which term commenced on the 9th day of 
the month. At that term a default was taken ag 
Lane, and at March term, 1812, the default was e cute 
ahd a verdict rendered for the Plaintiff of 491. 2s. 6d. 
judgment of condemnation was. entered. An ,executiog 
was issued to the Sheriff of Craven, which cited gene 


Pe 


2a 


sum to be made. This execution. was levied by the SI 
har ar Pook way ny i Asal 
Sheriff purchased by the Defendant for Su 
dollars, in the name of his infant son, to whom the Shem 


executed a deed. This deed recites, generaily, a n 
of March term, 1812, an execution tested of ‘the am 
term, and a seisin in land on the day of such | 
The Court charged the jury, that under 1 ! 
stances, the title of the Defendant’s son, under whom h 
held, was bad : but that the Plaintiff must recover by th 
strength of his own title, and that by reason of the lie 
created by the attachment, the Plaintiff had not a : 
title. The jury found a verdict for the Plaintiff ; ax 
rule for a new trial being obtained, it was sent to this Court 
For the lessor of the Plaintiff, it was argued that it was 
provided by the act of the second session of 1777, ch.2 
sec. 25, “ that original attachments shall be returne 
Court and be deemed the leading process ; and the un 
proceedings shall be had thereon as on judicial attachments. 
The 23d section, in regard to judicial attachments, pro- 
vides that “ the goods so attached, if not replevied or sc 
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er snail pach tio’ OMICS ATA NRRL ee 
4 ~ PR: Pre , we 
the sinc, co ter ; 


A y 


Beret ‘Gna 
Sova ham nge tra pt 5 


Me 8 Dnt ath to Eee aie FRE: 
hing the efit Wo ards a Ag oj 
Ve contest yr arc 
| Ghough appeared to induce the Court to ‘presume’ that such 


"? Ted's Practice, 994. op.Attachments, Appendix. , 
.t Eckhols v, Graham 1 ( sRep. 492, + Term, 78 
“§ 3 Massachusetts Rep. 558, 564. 


I 
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Mar, 1619. a judgment had been rendered. - But it not be 1 

Amper’s ‘ial to.the main-question of lien, whether 

Lessee a. judgment: formally-rendered: for the levying 

Backhouse. attachment created:a lien, and this lien is not ‘all 
suing out the fieri facias. This execution commands | : 
Sheriff to levy the debt out of the Defendant's erty 


fi. fa. after having caused a levy 10 be made, as that ; 
could not be done without. waivirg the levy, and ther 
decheneioa ton tr 't st alr eee 
the levy continues, his act being inconsistent withit. . 
taching property does not satisfy the debt ; it is:to secure 
its payment when recovered ; and the ‘property cannot be 
sold and applied to its discharge without a fi. fa. or som@ 
other process. But a Sheriff may sell without a Venditionb, 
exponas : One seizure is to secure, the other to satisfy. The ~ 
first requires the further aid of the Court to effectuate the: - 
object of seisure, which object being the raising of the money 
for the Plaintiff, the process which issues to effectuate it” 
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The bit than chaagha, that by the terms of the ¢ 
William Patton, the maintenance of the 


‘age opin ad devised at hn Deeds ho 
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May, 1819 from the yalue of the land for that. 


at the Newbern Branch of the State Bank, for d 

by the Defendant, and had been discounted for his 
It was proved that the makers had provided iio’ funds for — 
the payment of the note when due. It was proved by the, 
Clerk of the Bank, that from its establishment, the course 
of business had been for the President and Directors of) - 





Stas This note was not dicounted, and én Satur 
Ss | mber eg ears pate pa 


"Upon the trial of this case, the Court charged the jury 
F that the Defendant was exonerated froni p sbys sp a 
 inorser by the delay to give him notice, The 
" awerdict for the Defendant; and a rule for a, 
ne aa a ee be ‘sen 


Sa py for the Defendant—The engagement of an 
-%  indorser on a promissory note is conditional merely, viz 
that he will be responsible, according to the usages among 





2 cases Roc oe 
Mer, 1819. merchants ‘in ss paca : 
—— ‘ 

State Bank Missory not | ca RU 


v. 


Smith. 


of fc for th jury, amined hy the Court: it in 9m 
question of law and fact.t There aré no ¢i ; 
this case to lessen the rigor of ‘the frileof diligence; 
every circumstance to render its exact performance pt 
per. This was a business note, negotiated: at a bank,'a 
the indorser living within three hundred yards : the n6 
Oe es 
until the 17th. 

in England threo'taye, of pa aes 
cre oN tapi i at tire 


on this subject. evar enti ties we 

as matter of right, still notice has not been given w 
reasonable time, for three-days over have elapsed. Not ce 
ought generally to be given to an indorser on the very day 
of dishonor; or, at all events, the next, if he live: in't 
came towns ‘and if he do'net, then by the next mall 


* 7 Massts. Rep. 495. 

¢ WH. 487, 

+ Ohjtty 238. 6 East14,15. 2 Hayw. 48. 

§ Cnitty 271, 4 Term Rep. 151, 2: 

| 4 Massts. Rep. 251. 

1 John, Ca, 328, 2 Caines, 343, 4, Id..127. 5 Binney, 541. 
** Chitty, 320, 258. 1 Term Rep. 167. 21d, 186. 6 East. 3. 
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Nearly a century ago it was holden that two days 
* 
iy re nfet 
‘Br us Covur.—We think the Court helow instructed 


og? ik Bar 
i Pgh Pr ip. 


dee’ bey ch ai 
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wv 
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hod Pree’ 


by - s 
‘remiss property, certaj negre SOMERS, 
ny, conveyed the shies is brother 


‘of his father, Exée 
th he sn wee ed pn ew Se pom 


‘a 
The money’ was tendered to D. Silane. ene 
it. A. and C. Mia Gael Vil to redocin, Sle fire poem hevdig 
pired, a decree was objected to on the ground that the absolut : 
in the slaves was in B. and he was not a party to the bill—Ob 
disallowed. 

This is a contract of agency, in which the agent is called on to r 
Sed tel op seed aati leek ae 
express contract: For as between these parties, complainants are to 
considered the owners of the slaves, and the Defendant is conc 
from contesting their title. 

He who bargains with another, placing confidence in him, is bound to st 
that a reasonable tuse has been made of that confidence. 

A decree was also objected to, upon the ground, that Equity will 
decree the specific execution of a contract relative to negro slave: 
Objection disallowed—For all the principles which induce a Court 
Equity to compel the specific execution of a contract for the sale 
lands or some favorite personal chattel, apply with equal force to 
case of slaves. 


George Williams and Garrison Williams his. son, 6 
their bill of complaint in the Court of 
county against John Howard, and therein charged, th 
some time in the month of September, A. D. 1806, : 
executions were issued against the property of G 
ielagmess aa crema mratit dowan 





SUPREME COURT or NORTH-CAROLINA. 
en ee i. 1819. 


jt malian aieeitiie 

’ |! oe f arrcyectcke| . , and 
mY which he shi Me ves 
"4 were not paid to him by the 25th’ December, 

_ Should have the negro ‘woman § 

_ of the money, until it should be 


on it was a tig 
Soteretetep liaise 


pietrcher, > possession 
inti the 19th day of November. On the 18th of that month, 
~ Garrison Williams, one of the Complainants, went fo How: 





76 CASES ARGUED AND DETERMINED IN, THE : 
Nas, 1812 ans house for the purpose of paying to him the manag 
W lisme Howard was not at home. Williams made known a 
‘siness to Howard’s wife, and requested her to.n mat Bes: 
Howard. RB siemtacin mrvelned in tponsighbocied ise | : 
sera vn go = tot pay to him, © 
the money. Howard finding that Williams had raised th o 


sti ne nn 


of the money advanced 


« Sylvia and Hannah, named int aman | 
‘ to be made of them by the Sheriff of Rowan county ant 
“« that Complainants, or either of them, should have gr 


« quish his title to the negroes to, the Complainants, of 
“ either of them ?””—The jury found this issue in favor, : 
acinar. 
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according to the prayer.of the bill. This mo; Max, 1819. 
ier cd se See iil —~ 
¥ enry 
et ee Howard 

Id be apes : 


; geo strain Henderson for 
? te Dee | + | i 


sequent demand sania George Williams. 
The Complainants agreed that the sale should take tite, 


and the Defendant agreed to, become the purchaser and 





78 


CASES ARGUED AND DETERMINED IN THE 


iy, Oy 1819. restore the slaves to the Complainant’s pematpenaiil 
wikk they were to remain until the 25th December ; pig as 


v. 


Howard 


time, if the money were not paid to the Defendant, § 


; Sar ee Fe tale bie tae ea alent Se 

- should be paid. at 
The Defendant became the parchaaer, at a price o 

thing more than half of the value of the slaves, oc a 


by itt being generally ‘kiown thet’ he. purchased fo 
the Complainants. The negroes remained; in the © 
plainants "possession until the 19th November, when-th 
Defendant took them away. fire yr eae , 
made on the 2ist November to the Defendant, which } 
refused to accept, claiming an absolute title in the neg 
The jury have established the 


tail ol te Dabibeds oak ig pene f 
and pointing out the way in’ which ke could do it, me 


effectually, occasioned a suspension of their endeavors ¢ 
resort to other means of raising thé money; and who, 
Sei seers 
ris a oy to be understood generally 


ing the money by other means, and whom he ¢ 
inspired with confidence in his proffered friendship? 
is no maxim of justice recognised > 
lend its sanction to suche defence.* » 


* 3 Ves. 170. 
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The jurisdiction of the Court, under.circumstances simi- 
lar to the present, is affirmed by many cases in the books; , 
paint Ne tee Reaah Eee 
ing lands, which the statute of frauds and. per 
Tt nt at tng omy Th 


yt sa a ere arty 


Complainants. nikey 
: eal ander he ction was mad 08 e a 


1 11 eirtetrence edicthdd trosi@iibalans seaxim of 

ic that he who acquires a legal title by breach of trust, 

by taking advantage of another's neoessities, which he 

| this Court, set. 

it.. Itisa 

id have exerted 

Sait <0 eres eis 

‘levy of the execution, that they did in November when 

/ was made, if they had not been lulled.into a 
; : Defendant, 

t the absolute owners 

penny iy ‘the bill, ‘yet they - 


. © Pe pain oy oe ohud 
a [inset Seo ant SEO Se - Tiny sap shle 


* 1 Ver, 296. £2 Ver, 6% 
$ Wilkinson v. Brayfield 2Ver. 307. § Young. Peachy, 2 Atk. 254. 
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Mar, 1819. return from the army;'would have a right to call upon 
Wil at least upon Gerrison, for a restoration of the property? 
and jit is fit that ‘the Defendant should be compelled” 
Howard replace things in the state and condition from which his 
fraudulent conduct removed | “Inrelation to the De 
fendant, the Complainants a Py ele yr 
poor liens. ann enolate 


Tes not certain thatthe qestion aries in hi 
to the power of the Court to decree'the specific ex 
of a contract relating to chattels : but if it be presented, 
have no hesitation in giving it as my decided opinion, ti 
the reason of the rule does not apply to:slaves ¢ ‘That th 
prs Ramp ge 
tel property, justice may be done at ‘Taw by 
See ait ddeacos agente oid 
But for a faithful or family slave, atearel OF 
ae ND cna no damages Can ¢ 
pensate ; for thére'is no standard by which the price | 
affection can be @ praercarrintecir ee eas 
materi rary 1: 38 
on, SMP SRR Pi 
cork «strana enseasact wy Ontel-eat 
Defendant’s argument as to the claim which the: 
plainants had to thé slaves before the Defendant pu 
them, as their agent.” Eo tab, it appr’ cally te 
val what motives induced the deed of gift Henry Wf 
- liams, what were the terms or a 
ther there was any giftat all. And¢ 


2 te Copan of 


by edie tlhe cull ga oad eadewte zent i 
called on to transfer and surrender up property acqui 
for his principal in execution of an express contract 





oh 
" Satna seernge “ 
ipon the « ner ques in 
apengle ve Seiwa amg V his trust, 
een TS iia Sa ek sae. oo 1g lane Png Samra ae 
4 amiag onumrbave ye ser, Rena eapaanaat 
\ ee ; ure ies weer ‘alias grey take) 
» pileaaiic eicnee miele ia 
| Aa Tse Pedtyin sires isha ans 
nee oad ts 


” Seber 


with covenants against his incumbrances, 
ee all persons derived under him, and im- 
> thediately thereafter deliver to Complainants the said slaves, 
| with their said increase : and the Defendant will pay the 


L 
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Max. 1819. costs of this suit, including the Master's fee f 
oe (evereniann heute Aboeinls snd all npencen 3 
| ae pa he mace a peel 


t 
ae an 


pyri wee abies 
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Slade’s ier sds ond 
a ” : ah ae ns aE | 


/ settling questions 1 


sae : bem, wit ee 
nce al ve suffic 

meee F 

ws * f the pate #. arees 

peepee ects 


“ line 80 poles.” Ward’s line is from C to D. 
“south on his line $20 poles to the back bath 


‘ 





Sralotig te'eee ric nearest to thit called th pte 
So ceeccmmoceeaere atted 
*-Whitehiirst’s corhet at A, ‘shoul a ran eaitt'e me 

} iene ner ser ae) 


Tegra ap olds id WRRGL CG 8 Qovime hawt 
F DBA #31 peed tiody Out TL SEL; ey cali. 
ae .Pgest vieuhe jo noigeiitzo. ot? « nah otat 
pod 6 ous Db lntg Bb Rint > var to aw | 
ot fh haw eogragrey® 
pais 'y- cia jedan 3 Joana kPa Nis Nyc arit 
J oo gifiaigns a ee ye pidat Bianco » te 
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Pe ROT SIE identified “sm 
cal after 
2h imsaieedt ae 8s , >: = 
only were marked, the property continually revolves around ©] 





_gUPREME COURT OF NORTH-CAROLINA- — 


8o 
‘itpand never can -be-ascertained ; for-no person can pro~ Meni 181% 
‘course must now be run-in order to ascertain Chexry 


ck el a A am 
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Mat, 181% were run thence; tc ing, 
Cnery described in thé Wlaintié?’s grant woul 
patent.* It was decided that the river 
Shiels Ade ne boundary of Gests patent wapoers. aft. caer: 
sili alicia Bladinia/; evenings paeliaitend 
eeemrentntiobinetatecgagtonts 
cesdid-not extend to them. _ 
held by the Court 
‘To these -cases may bounded. Withersjooh a 
Bethune ga: d.oiclavoe oxseel anlies nitiebo:,sanakl » the 
_ %, Whenever. it.can be proved. that -there «was a tit 
actually run by the surveyor, 2 ana wn : 
made, the party claiming 


shall bold accoraingly, 
sin oh ad heptane 
watery rn age 
pe ete a pha cou distan- 
ne anaes 
“pean smog a 


that run by the compass, shone ise tan y the J 
“aes pomieenly some person ade 


Je 
+ Diagram 1 t 1 Hayw. 254, “1/496. | §2 1d. 67, 139. itmgetel q 





. 


SUPREME COURT OP NORTH-CAROLINA. 


angle formed bythe said north:lines part of Bryant's liney Mon; ase 
and.a line from: Pollock’s corner to Bryant’s corner, in- — 

cluded the. land.in dispute. inmate OOO 

Ain ena EMO AE Nc - 


Me tl sand corevs ‘nat dn dott noi- ‘age 
: entered a tract of § See Note 


| "against Roundtree, who proved the lines ofthe survey and 
4 * Diagram 2, Taylor118. + Diagram3. ¢1Hayw.22. §1Hayw.$78. 
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Mar, 1819. @: ; » The: -Gi 
a possession under his grant. Court 


Guay Roundtree was entitled to the land intended'to 


v. and which was.surveyed ; and that he should not ‘ 
Slade’s Adm. ‘diced by the mistake of the surveyor.or secretary. 
- It was decided by Judge Haywoor, tn the case of , 
that if a course and distance be called for, and ther 
marked line and corner, variant from the course,’ 
proved to be the line made by the surveyor as 
that marked line shall be preserved.®- > = & 


3. € 2 3 


sy a 
“1 Hayw. 376. + Diagram 4, 1 Hayw- 288. +2 Hayw. 354." 7 
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hich lay-between-two-parallellines, A BandiC-D. ~The Mis, 1619, 
af J. -Blomnt’s patents in which case, the: Defendant Was 
| tnt in hepsi ofthe and but sehen A 





90 CASES ARGUED AND DETERMINED IN THR 


Mar, 1819 corher marked st the end of 80:polesy was 2 white 


Ce Miatendiet evaded called tir Guitiojaneatie 


not been adhered to, would, in every case cited, 
prived the true owner of part, or the whole of his 

_ S$. Where the lines or corners of an ad: 

called for in:adted eripatent, the lines shall be 

to them, without regard to distance, provided those 
andicorsers bo-valleientiy cotablishod)' att hits 
deed, than mich an aecomityenlorcen, oF 7 


for 42 poles to a corm eadig aan 


* 2 Hayw. 160. + 2Hayw. 183, Tayl. 301, 
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Wentp eave oles wee etaplotaltbehith nabletag at Mesigelt pre honey 
tract. If the-lastlirie-of the-second tractéliedld beldrawa “< Oherry 
sett teshiaeehanitthe: Cnigetiaaiiheniathaeennte sends tae: 
land which the Plaintiff had obtained a grant for, was not 
» within any of ‘the Defendant’s deeds; but: if ‘the jline be 
the.42:poles to an intersection with the 
- ‘Math of thovthit 
"fii: wae covered :bythe Defon:ant’s.sedondrdeed..It wag 
bai held. by the Court that the line should be:extended to that 
Re | eb the ‘other tract. toh: arr ove biette Dwe § fervtaty 





ture from ‘the words of the patent, and as the course 
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«with Rutley’s dine south 98 poles to.a pine, standing by MAr! 181% 

« the side.afGraddy Herring’s fence’? ‘Che Plaintiff pro> ony | 

posed to prove! by parol evidence that a marked ‘line frond am 7 

Fito Mapnasitheitrad lint of'the Keotley! deed ¢ iindsheidia a a 
__ ‘prove that at the time of the conveyance te hinn(the Plainii — 
tif) . Michiel Herving-and himself actually ran tocKy and 
themes to L, where there-hatl. stood the pine by. Graddy! 


_ mistake altered, or changed by memory or reputation, 
aa a eognee dise ha 
‘ land’s 
“Seing ran. fore Michael Hering exerted the deed t 
the Plaintiffgof the conduct of Keetley in recognizing the 
K L as the true one, they were held. not to affect 
tle; Hehe ae nge that which was- originally 
jee SR Gen A ak | 
© Bris case does not alfeit the general ile ; Because’ the 
pans pin it, was not e. i 


: f po pis fog QS EB ea 
this is sufficient authority for running the course and dis- 





44 CASES ‘ARGUED AND DETERMINED: I¥ THE 
Mar, 1819. tance of the next line from it, notwithstanding the unac- 
ony countable insertion ‘of the words « along Ward's line”™ _ 
After running out. the 80 poles, the wortls are “‘:theneg: 
‘the Ad sath ot Wars) line’ -990 poles to the: Baick-Smamnp 
Here weare presented with a choice of difficulties. If: i 
run according to the course, we reach the Back § 7 
we continue the first line in an eastern course, beyond 
80 poles, Ward’s line will never be touclied... It is, 
fore, less a question of construction respecting 
than of fact to be ascertained upon evidence.to the 
whether the line described as Ward’s : 
ally called fory and according to; which: the “Iand 
located ; and if Ward’s line be established by proof, 
ther the second line in Hislep’s-patent.was run. 
C, or from B:to' D. 1am of opiniensthese: facts 
be enquired into by the poser pigeon B39 
itil gAnago in REDE Dh x iiy wiaiige ze 
Yi, ‘32. Yeates er hate £0,068 de ote 
) 9 HAaeh Je nee) owice odt at alee aye ie dive 
west Diagrams veferred to in the ooh 
) ods balrgane, pate sed ions. eieied o.. AE BAS 
HI! si vollvow te rainee. ost tegpbicaigh F< | 
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x antesiteaeed ifink.0:maquihs lathes dosetren 
_ should be awarded, because the Jury, instead of finding 
nanan Snenns Sas That the line © 
a ard’s line or a line of a tract of land belonging to 
os is matter of evidence, That.it is the line of Ward 
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“ej 2609. Galle foe!in Histop’s patent, is a question ef fac, forthe | 
pean Jury to find from the evidence : and this fact may depend = 
v. MEN Susy oe Soeenreaaae, alt proper Sw Ce eae 
hides Adem. 1 agion of a Jury. This error, has become too cor 
from. cenfounding-the ‘evidence with the facts. A ling, 
when once established to be the one called for, no 
(if, it be legal evidence,)- whether i 


water courses by its name, or by its situation, or by 
other mark. One of those means of identifying the wat 
“course cannot control all the rest, if those other means 
more strong and certain, 4 name, for instance, is tl 
most common mean of designating it ; and this in ge 
is sufficiently certain: but-it cannot control every ¢ 
description ; and where there are two descriptions inc 
patible with each other, that which is the most certain 
prevail... Cases might be put, where it must be evident thi 
the parties were mistaken in the name, and therefore ¢ 
name must yield to some other description more consi 
with the of the parties. It is true, that 
cases of water. ot other natural boundaries; and § 
some cases of artificial boundaries, which are of much no} { 
riety, eee ot een eae 
ee eater cane beh, 
ficiently so, the name must gi counted f 
rom he minpyension o tthe parte , 
-dostrine was lative 
the Cattail prema: py ttlejo 
which was more than once in this Court, and finally dee 
ed on the Circuit, to the entire satisfaction of the bench ail 
the bar. Hislop’s patent begins “at #, Whitehurst’s' co 
ner, thence along Ward’s line east 80 poles, t 
on his line’ $20. poles, to the back swamp.” © Wa 
mentioned in the case, is almost 240 poles from 
Sn TT ee tion, 


ia 





’ 
ie 
ed 


‘aul dob a ithaca 


would not not be intersected by an east line fromthe be: Mityr2 
7 inning; and is the boundary of # tract of land of Ward’s oa 
-’ ying entirely east of that line. Of course it cannot be the. « ». 
line of Ward called for from A to-B; or the first course in™*°"* 42" 
} the patent. It is therefore almost certain, that it is not 
te ne et i 
Sore 


a case tn hat tak by phe | 
_ cdepmng sage narstergnete 1 trial. 
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Mar, 1819. 
—— 


John Taylor 
De. . a 
Mary Lanier and others. 


A father, for the paipose of advancing his son in} 

manor plantation and sundry slaves, reserving t : 
we cfuch nde aoe ong Wisse etaedthe i 

or of them ; in the convtyapty, © & Singaped bateneny 

Shad ucteos cals bia coal ie oe , 
« that the son is to provide for, ssl Aon, Stee ao oe 

“ the father’s daugiiter Mary, during her natural life, 90 that she ¢ i 
“ suffer or lack for necessaries in any manner whatsoever.”—The su 
port and maintenance of Mary is not a charge upon the property 

ed to the son, but a personal charge upon the’ son.. i 
There is no direction that the maintenance shall be raised out of tf 
praise pelt! yep 
ine wor aiiiy yotacipien of te cillnaty REN Danny SON SRE 
science of the son. 
A covenant before mafriage to settle certain lands upon the wife, 2 

to a specific lien upon those lands in the possession of the di 

but a general covenant to settle lands upon the wife, of ac 


Were 


2 LCR FO AER Oe ne ae NE - 


“ furniture, i one ta 

“ that after her the property so bequeathed should 

“the money be equally divided between testator’s children, exce 
Si anetat Sm Mi foe taney Saas ty , 
« nance from the son, according to the contract in the deed to hin 
The property given to Mary in this bequest, is in addition to the 
tenance provided for her in the deed to the son, and is not to be 
into account for her support and maintenance. 

The rule of considering a legacy as satisfaction of a portion, arises f 
a presumption that it was so intended by the testator ; and that lil 
all other presumptions may be repelled or confirmed. 

If portions be provided by any means whatsoever, and the parent gi' 
provision by will for a portion, it is a satisfaction prima facie, v 
there be circumstances to shew it was not so intended. 


This was a case agreed, in wiiich the material f bey: 
were as follows.—Thomas Lanier, on the 2d Novembe , 
1790, executed to his son William Lanier a deed of gift, 
in the following words, to wit : am 
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« To all to whom these Prescnie shall come—G 
_ @ Know ye thit I, Thomas Lanier, of Granville County, in the 8 
# North-Carolina, for and in consideration of the love, good will nn to i 
B = tection which 1 do ove i bei toward my son William 1 Ooh foe 
} ic, a rencmnces in-ear eke and 
; “the said William my manor plantation and | uses, toget myo 
ON edeuametharer ete onde Ares hundred acres, 
(hs tins sine dela ing ba YRS GERM Gie tld Chaney 
a peleies agian ss Jeffrey, Young, Jack, &¢, saving and reserving - 
neverthele PB elt anginigns tea 00 a edocs 
ietid term of my natural life, and al 40 reserving ee ee 
* parc rake | tofatrak ome as yoy 
€x4 said land and negroes I do hereby give and make ov So 
. sa aca Wilag Lain, his Ses and exsgne Sopot, eg pr Aelia ‘ 
Yand be agreeable to the ¢me intent and meaning herein <n 
it is further concluded and agreed.upon between the said 
hier and his son William, and is to be considered as a principal part of _ 
his contract, that the said William provide for, maintain, keep, succour 
nd nourish my daughter Mary during her natural life, s9 that she do 
suffer or lack for the necessaries of life in any manncr whatsoever. 


hi years before his des 1; and 
pend enor 
| Mary, was set, up : ‘William, Thomas 
v9 Oat aa as follows, to wit : “y 
Te my daughter Mary Lanier, for and during her 
ral if one eather bed ad furilare, at which she 
“sleeps on, also a good riding horse, andia negro woman 
* Oda anike of Lorn, ot We Seiedies vod 8 caer 
* fe el ow by the name of Burges, one saddle and. bridle, 
% th negro Burges to be hired.cut every year during her 
hind : also two cows and calves, &c... After her decease, 
SG thet T have, leat her, Socks sedtiey toy anooitienh od 
ae Phas: money arising therefrom to be equally divided 
j “between my surviving children now living, except my 





Mss, 3pE9. «ina Wie, wh fn; ear pert, J 
Whey dh ent “And my. . Y 


“Taper 
Laaues 


eee inten wi ether tl 
a ipeeaton moc Reet 
property conveyed by Thomas Lanier to W 
y & personal ‘charge upon William, 2d, w 
Ge property bequeathed to Mary be subject to be t 
Sie a MN me Et 
property mentioned in the deed to William. — #24 
This case, which, from various causes, had been ¢ 
nued in this Court since July, 1812, was di 
term. ae 


Tarnon,: Chief-Justice, delivered the pinion « 
Coart : 7 
"The deed executed by Thomas Lanier, to” his sou pt 
liam, purports to be made in consideration of natural loy 


=, and a life estate tobi his 
part of the land, thas ork lon, “bt ain 
“bé agreeable to the true intent and | sing, 
« set forth ; and it is further concluded and 
« between the said Thomas and his sof William, and 
« be considered as a principal part of this contract, 
« the éaid William provide for, wigintais, erp, 
* and nourish, ‘my daughter Mary, during her n ral fi 3 
« so that she do not suffer or lack for the a 
« life, in any manner whatsoever. steal sans 
are evidently referable to the life estates reserved to i 
grantor and his wife : poipeapeinatgeynts: 
words making a provision for the daughter Mary, 0 
as a specific lien upon the property, 90 as to make it cha ge 





Fe neortieen eae re 

is made Pacer elp chen ape 
Ps charge. If A. devise land to B..on condition to pay 
a a sum of money, and there be po clause of entry, this is 
ts Ss aati sel tn: nels ib dis, es Rigiee, ofthe money 2 
lien on the land ; but the heir at law may enter and take 
. advantage of the condition : but in Equity he is considered 


only as a trustee for the legatee.} 


*1P. Wms.429.  +28slk.616. + 1Ves. 423. 
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Pic ee 


Max, 1819; With respect to the other question in this case, I ta 


eos 
Taylor % be 


vw 


very clear, on the ground of intention, 
bequests made to the daughter Mary are in a a 
cdr wield aaeaue ae 
et ee ee ee ane ae rom 
pester Posse on So Aen phgen 2d and ‘this 
immediately after disposing of Mary's “Vegacy. after 
death. This completely negatives Scisias ‘creep pease 
his having forgotten the provision for maintenance ; @ 
is nearly as strong as if lie had declared 
the beq be additional to It also affords 4 
answer to the cases on the subject of double p : 
case, yeti is adel by thm that th ru nye 


Se ht Moa Wari 


*3 Ves. 516. 





Be 
rt 


Ribs tabeiniadioa 8 ca. ea. surrenders his estate for the benefit 
Si bie eredtor, and Gives th, cath of inmalveney, agreeably to the pro. 
| ‘wisions of the act.of 1773, ch. 4, wherevpon he is discharged: This 
 irhasee protects him from arrest at the suit of any ether creditor, to 
he was indebted at the time. 
de ia thus protected, not by any provision of the act of 1773, But by the 
section of the Constitution of this State, which declares that the 


5 <‘piten ate debt aber there bs net 0 song pebiepien fd, 


not be confined in prison after delivering up, bona fide, all his 
eo and personal, for the use of his creditors, in such manner 
“as shall hereafter be regulated by law.” 


Th act of 1778, ch. 5, enforced all such acts of the General. Assembly as 


" , were in use and in force before the adoption of the Constitution, which 


+ 


were not inconsistent with that instrument. That act enforced the act 


| {Af TTS, ch. 4,20 far 50 thes suape provides for the dichinngy of insolvent 
2 ; and so much of the act of 1773, ch. 4, as leftthe debtor sub- 


3 m0 the sirest of x creditor eh whicee muit he. waa 1sot ‘confined pre- 


¥, | tata Mls dacharge, ‘0 by the 39th section of the Constitution, 


entitle the debtor to this protection, he must deliver up, bona fide, all 


his estate real and personal for the use of his creditors—And it would 


a not to be material whether tool 
Dott he filed his a, 
“notice to the creditor at whose instance he is it 
ther creditors is not necessary, inal. 1 cc anaeihe 
' will be a protection from arrest at their suit. 
When the debtor delivers up his estate for the use Of his creditors, and 
Commissioners are appointed, who give notice to the creditors to come 
receive their dividends, each creditor has an election to come in 


tet not. If he come in and receive his dividend, his debt is satisfied: If 


he doaotbe may me out execution guna ich property athe 
_, debtor may thereafter acquire. 


Shas ussa hea Zieh cgubins and 
_ Nas founded upon an affidavit made by James M. Burton, 


setting forth that in the year one thousand eight hundred 
‘and six, Philips Moore, executor of the last will of Stephen 
» Moore, deceased, sued out against him a writ of capias ad 


| satigfaciendum upon a judgment recovered in Person. 
Court; Gpon which writ he was arrested by the Sheriff of 





CASES ARGUED AND DETEHMINED IN THE | 

Maz, 1819. Granville county, and confined in the common jail of tha 

county. That, wishing to avail himselfof the’ be 

the act of the General Assembly passéll for the 

Pek ame eS he filed his petition’ in’ the Cé 

Person county, and annexed thereto a schedule of | 

estate, agreeably to the provisions of the act of 1773, 

4. That a copy of this petition*and schedule were is 

aid: delivered “to” the” Plaintiff” in “execution, “at” 

instance he was confined. That Jesse > 

‘to the said arrest and imprisonment, had recovere 

judgment against him in Person ‘County Court, and th 

prt abet henge teetan x mergen ae | 

intention to take the benefit’ of the’ act passed for the re 

of insolvent debtors; that in'the yer 1806, in Granvil 

Court, he, agreeably to the notices which had been se 

upon his creditors, took the oath of’ insolvency, ‘and 

discharged ; that hé was advised his*person was th 

protected from arrest at'thé suit of any creditor to hon 

he was at that time indebted; and that Jesse Dickens, ! 

pots Petes tenn re a eatremee sine Soni 

against him a writ of capias ad satisftcienduri; anid 

vered it to the Shériff of Orange county, in’ which to 

he then resided. He prayed‘ for a writ of cone as 

which was granted by his honor the Chief-Justice ; 

writ was made returnable to the Superior Court of 

for Person county 5 and’ the quéstion’arising” in thi# ca 

being one of great conséyuence to the personal libert; 

the elec, it wan sent to tia Court fr the opinion of tf 

Judges. 


Tartor, Chief-Justice.—The was grant a 
by me in this ‘case, from doubts I entertain : 
respecting the true construction of the act of 1773 fi or the 
relief of insolvent debtors ; thinking & hater. Hot 6 anu 
tion concerning the liberty of a citizen should be’ 
berately settled, though at the éxpense of delay to a 4 
tor, than that an unfortunate debtor, who had surrendere 
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gl his substance, should, by a life of imprisonment, be M+*, 1819. 
prevented from acquiring more, under the force of expres- pea 
sions not in themselves clear and satisfactory. 1 cannot, aan 
however, discover in the act, considered alone, any sufli- 
cient ground upon which he is entitled to a discharge: 
and-were there no other source of relief, I fear the super- 
euipge. wail bo diechongrd, 
% « Itisevident from every part of thefirst branch of the act, 
_ that notice need only be given to the creditors at whose 
instance the party is imprisoned, and that the discharge 
only operates against their claims ; the words being “ and 
_ shall stand forever discharged of all such debts so sued 
+ for,” that is, in refereace to the preceding expressions 
 “ taken.or charged on mesne process or execution for any 
debt :” so that. although a. suit be instituted, yet unless 
' the debtor be charged in execution on such suit, the dis- 
_ charge as to that creditor operates nothing. The words 
- yet the second. branch are also “taken or charged on 
__  mesne process ore xecution,” and the notice is to be given 
tthe creditor or creditor at whose mit the prisoner i 
_ confined.” Theseventh section directs that the person of 
} te debter se: dincharged shell mover o-ervested for the 
> notice where the creditor lives out of the state, employs the 
same limited expression “ of creditors at whose suit the 
4 is charged :”—But the doubt arose from the sixth 
__- elause, which directs the commissioners to examine into 
the claims of all the creditors, as well those at whose suit 
uf the commitment has taken place, as of all others ; and 
_ provides for a distribution amongst all the creditors appear- 
ing, in proportion to their demands. 
es It scemed at first view entirely unjust that where the 
_ property was surrendered for the benefit of all the credi- 
_ tors, any of them should be allowed afterwards to charge 
| the debtor in execution, supposing every, thing to have | 
I teie Didehy peated esdiba stats: and it was supposed 
the act intended to operate like a bankrupt law, where, 


. 0 
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Mar, 1819. after a fair surrender, the debtor. is-discharged:as* 


Burton 


creditors. A closer examination of the law shews t 
designed only to discharge the debtor in those cases’ 


’ the creditor appeared and availed himself of ‘the 


receive a dividend of the property ; for the seventh clauge 
provides “ that the person of such debtor so dischar 

“ shall never be arrested for the same debt,” that is, the 
debt described in the sixth clause, where, the. credit 
appears and receives a part of the distribution,..A cred 
tor who has sued, but has not charged the debtor in 
cution, is not entitled to any notice previously to the: | 
being administered to the insolvent ; and if neglecting the 
notice given by the commissioners to exhibit his claim, 2 
does not come in and accept a dividend, there seems t 
noting inthe att restrain him fom suing out a Ca 
thereafter. y 
Upon examining the insolentsdane.of,:A7495:1 

that the assignment of the property was made only for th 
benefit of the creditors at whose suit the debtor was int 
prisoned, and none. other creditors were required to 
summoned, nor was the person of the debtor discharg 
to any others,* which act pursued in that respect thi 
terms of an insolvent law passed in England a few year 
before. The act under consideration proceeds a step 
ther, and allows all the creditors to take benefit from - 
surrender ; but if they elect to renounce this benefit 
proceed with their suits, they are at liberty todo so... _ 
Thus the case would stand under the act of 1773, am 
the cuect might be, that all the creditors in succession 
who did not choose to come in upon the dividend, zht 
seize the person of the debtor, even after the fairest sur. 
render of his property. But'in 1776, the constitution pro 
vided} “ that the person of a debtor, where there is nota 
« strong presumtion of fraud, shall not be confined in pr 
‘* son after delivering up, bona fide, all his estate, real and 
«< personal, for the use of his creditors, in.such _manner@ 


> 


* Swans, Coil. Sect, 4, 5,7. + Sect. 99. 
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_ teishall- hereafter be regulated by law.” To give efficacy: Mr, 181% - 
to this provision, it was necessary that a future legislature ‘exon 
—} should regulate the manner in which a debtor should sur-. 
| venderhis property ; but this might be done either by enact- 
- ing-anew law, or reinforcing an old one ; and the latter me- 
’ thod-has been pursued. In 1778, all acts of assembly are - 
_ pat-in force, which are not inconsistent with the freedom - 
_ andisindependence of the state, and with the new form of 
government ; and I take it to be a necessary implication, 
such as are not likewise incompatible with the constita- 
\ tion:then-recently established. The consequence of this is, — 
_ that the act of 1773, is in force so far as it regulates the 
' surrender of the property and the discharge of the person > 
* but is annulled so far asits construction tends to an unjust, 
unnecessary aud cruel imprisonment of an honest but un- 
is unate debtor. . This outrage on the rights of humanity, 
‘before the benign influence of ‘a free constitution, and 
ie inant vegihacel sdihainiada adidas We cedilgpacd 
to the oblivion it merits—The applicant is entitled to his 


Dickens. 


: an as re ~ of Supersedeas which he prays 


Pewmt 


“ied Pade vhe ieee this case ‘was impri- 
_ soned at the suit of Moore’s executor: Dickens had ob- 
tained a’ judgment against him, but had not charged him 
" in execution, before he surrendered his estate and took the 
_ oath of insolvency: Dickens, therefore, stood in the same 
5 | Situation with creditors who had not recovered judginents. 
"Jn both’ clauses of the act of 1775, ch. 4, where the debtor 
; : fa wholly insolvent, or intends to deliver up his effects to 
his creditors under a petition to Court, notice is directed 
Ant seein rma ay Seon o yma ai 
+ and this for the double purpose of enabling the creditor to 
appear and contest the fact of the debtor’s insolvency, and 
_ shewing the amount-of property he is entitled to, in case the 
debtor shall surrender his estate. No notice is directed to be 
given to creditors generally; they-cannot be bound by a pro- 
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Max, 1819. ceeding to which they are not parties. It might be 

SiG, Ject to wait with the debtor until his circumstances 

niiiee grow better ; and they ought not to be injured by ot 

ba ’ might think proper to proceed against him. I 

having charged the debtor in execution, it was not 
to give him notice ; it was only necessary to give nc 
the creditor at whose suit the debtor was confined. 
the oath of insolvency is taken, the insolvent is 
from the debts sued for, and for which he was 
The act does not declare that he shall be discharged f 
any more ; and where he surrenders his property, the a¢ a 
declares, “ that the person of such debtor so disc 
« shall never be arrested for the same debt ; but the j 
‘¢ ment shall be held to be fully satisfied”—This c 
means the debt for which he was imprisoned. It is true 
after the debtor is discharged and Commissioners are ap 
pointed, the creditors generally are to be notified to c 
in: but nothing is said about their debts being di 
after receiving their proportion of the money for which 
debtor’s property was sold : and if the case of the applic 
depended altogether upon this act of the General Assemb 
I should feel myself bound to give judgment against him 
But the s9th section of the Constitution of this State de- 
clares, “ that the person of a debtor, where there is not 
"« strong presumption of fraud, shall not be confined 
«« prison after delivering up, bona fide, all his estate real 
< personal, for the use of his creditors in such manner, 
“‘ shall hereafter be regulated by law.” It is true, t 
since the adoption of the Constitution, no law has. bee 
passed by the Legislature -on the subject ; but by an act — 
passed in the year 1778, ch. 5, the Legislature have enforced 
all the acts of Assembly in force before the adoption of the” 
Constitution, provided they were not inconsistent with that — 
instrument : and it is believed that the act of 1773, ch. 4, 
amongst others, was thereby enforced. It has outlay | 
been in use: for debtors have not been released from im- — 
potscement, oftarsrien Gian an pilete ont ia thak-act The 
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applicant, having delivered up his property for the use of Max, 1819. 
his creditors and taken the oath of insolvency, ought not Deon 
- to.be confined under Dickens’ execution. Let the Super- 

sedeas which has been granted in this case, be continued. Dickens 





Testator bequeaths negro slaves to his wife during her life, and dire 
‘that after her death they shall be set free ; and enjoins it as a 
upon his executors to use their best endeavors to procure from C 
a license to emancipate them. He then gives several small 
to his nieces, and concludes his will with a declaration “that no jpe 
son or persons whatever, being in any degree related to him or 
« wife, or any other person or persons whatever, other than Wi 
“ therein before mentioned, should ever under any pretence come 
* for a share, or receive any part of his estate.” He appoints his 
and four other persons his executors: his wife holds the 
during her life, and bequeaths them by her will to her niece, 
husband takes them into possession, claiming the absolute p opert 
them. The surviving executors of the testator bring detinue for fl 
negroes, and recover, because, ’ 
1. Although by the policy of our law, the ulterior limitation a 
wife’s life estate is void, the entire interest in the negroes did not 
in her; she could under the will and in express 
the will; and here were express words of exclusion as to a 
other interest than one for life. And her interest as one of f 
among whom the residue of the estate undisposed of by the will w 
to be divided, was not such an interest before the assent of the e 
cutors, as vested a legal title in her legatee. As to the assent of 
executors, it was in this, as in all other cases, co-extensive with 
legacy. Where there is no remainder, the assent enures to the b 
fit of the particular tenant only ; and the executors are entitled to 
spossession of the chattel again, to perform the other trusts of 
office. 

2. The clause of the will excluding all persons from a beneficial ii 
in the negroes after the life estate of the wife, does not affect the 
rest of the Plaintiffs as executors or trustees, nor the interest ari 
from their office of executors, which is necessary to perform the t 
of the will or the trusts raised by law. 4 

A legacy cannot be claimed under a will in express opposition to th 
plain intention of the testator. But the next of kin can take in expres 
opposition to the words of the will; for they take under the law, 
not under the will. 


Charles James being possessed of sundry negro slaves, 
made and published his last will, and therein bequeathed — 


“a 
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to’ his wife Comfort James, all his estate during her Mr, 1819. 
natural life; and after her'death he directed all hiswegro 5, <> ms're 
‘slaves to be emancipated; declaring that he wished to give — ». | 
"| “to them their freedom as a reward for their faithful and ““*°™ 
- meritorious services; and he requested his executors to 
‘|. use their ‘utmost endeavors with the County Court of 
Graven to obtain a license to emancipate them. He gave 
several small: articles of his estate to his nieces, and 
declared, at the conclasion of his will, “ that no person or 
_ § persons whatever, being in any degree related to him or 
' “ his wife, or any other person or persons whatever, other 
.. “any pretence, come in for a share or receive any part of 
‘his estate.” He then appointed his wife and the Plain- 
tiffs in this suit his executors. Comfort James, the 
w; with the assent of her co-executors, took the negro 
wes into her possession as legatee, and kept them during 
‘lifes. She died ‘on the 6th day of January, 1816, 
My her last will, given ‘and bequeathed all her 
y to Polly,.the wife of the Defendant, whom she 
od her executrix. The Defendant took the negroes 
Pn COS INR RIE who are 
; ‘executors ‘of Charles James, brought an 
Fie ‘of detinue to recover them ; and it was referred to 
s Court’to decide whether they be entitled to recover. 


i . : 
— . ’ 


| Gaston, for the Defendant.—On the death of Charles 
James, the slaves became at law the property of the execu- 
: They, however, took as mere trustees, and the en- 

is, for whom did they take, and upon what trusts ? 

¢ will is explicit that the wife shall have them for her 
Pie, and after her death that they shall be free. The exe- 

" Cutors are not to be their owners ; but their guardians, 

_ agents, and solicitors of their freedom. No other persons 

4 shall be their owners ; they are to be free under the tutil- 
| lage and protection of the executors. This is forbidden by 





Max, 1819. the policy of our laws, and the whole of this 
Janes Ea've titer the wife’s death, is illegal and void.* 
v. On what trusts then does the law say the 
Masters. ‘take’ the legal estate? Equity: follows the’ law ‘and: 
the same construction on trusts as on legal estates. . 
ently, a bequest for life of a chattel interest ) | 
absolute a disposition as to invalidate any further 
tion thereof after the legatee’s death.t In a devise 
profits of a term to one for life, and after his 
another, he in remainder assigned during the life 
first devisee, and the assignment was adjudged 
that he. had but a possibility. Cited in Fulwood’s.c 
A distinction was afterwards taken in favor of such an ul 
rior limitation, where the bequest for life had been of tli 
use only, of the chattel.g It was afterwards held 
where the chattel itself was given for life with a 
over, in order to support the limitation the will : 
construed as though the use only had been given in ¢ 
first instance.||. It would seem also that where a: 
has been made for life, of a chattel real, and no 
thereof thereafter, it was held that a possibility of 
was left in the executors of the testator: for the is 
there, is, that all not given away by the will shall: ved 
the executor beneficially, unless an intent appear to ¢ 
clude him. Wherever an intent to exclude him appe 
he shall be barred from taking beneficially and be 
verted into a mere trustee. If an executor have a 
and there be no next of kin, he shall be a trustee for 
crown. ** B 
But o behest of a chattel for lite, or fir a day, of ra 
hour, is still held to be a disposition of the whole interé™ 


* Haywood v. Craven’s ex’r, 

} Roll. Ab, 610. Bro. Ab. 235 Pl. 17. 1 Dyer 7. 

+4Co. 66. 

§ La. Hastings v. Douglas, Cro. Car. 346. 

| Mathew Manning’s casc, 8 Co. Rep. 187. Lampet’s case. 10 1, #7. ° 

q 1 Salk. 231. oe 
* Toller 270, 1 Bro. Ch. 211. 





oes sana corer pa Oa 


desea silt aah. ei ad apna tet 


is, that her life estate shall'be e 


Fs twee tetris ent at 
| 4p 1g 
| *1P. Wms. 660. 2 Fearne 276, 7-8,-374, 5-6, Cruise, (title Devise) 
ch. 11, 576, 7-8.9, Powell’s: 8winburtie't vol. 258. 7 East. 269, 274. 

t Plow. 549, 1 Stra. 70. 4 Co, 286. 3 East. 120. 
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Max, 1819. gre excluded ; which might;raise a possible intent. in shee 
bai were it not) that there are words in the will im ex. 
press ‘dpposition: to’ sich claim. Angie: owill, 
Saeaws for her interest, as one of uteie 
; “as 
‘the residue of the estate undisposed of by the) will wa 
be divided, was not such an interest before the 
Gevedbetitite ed iepteD witagel title in her legatee. + 
Next, as to the right of the executors, » Although 4) 
etc Antnanes thee tnhan treme Shs hg teal 


Ted e quetany they eves pein 


and. their rights cannot be adjudicated: 949). \y 2 
ree er ie i 9s eatin ri ite 


= 


ry se lowe £-8-5 # 
e ARO ° at) 2 | 
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Mar, 1819% lined after the deed was executed, and in the -absence.of 
Smith. To account for this interlineation, the P| ; 
produced a letter written by Smith to Hamilton, ti 
Adm’r of por) emp 
Smith. ~ patsy tenant ny pote 1c 
deed. Other evidence was also offered shewing that § 
had s6l@ a land warrant to Hamilton, and specially point 
Ee etal treet a ¢ 
deed, and in the note hereafter mentioned, would. d 
land on which Hamilton lived. ‘This note was: ¢ 
Smith by Hamilton, to securé the residue of the p 
z by the Defendant tinder « no otic 


‘an tying. 40m Cambertand Rivery ot ties appar aadi-obs 
« first bluff ebove'the mouth of the first big Creek ab 
Roa ied re . 


at nf og 


‘and his wife sold the lands so granted 
Blount. © Tice Ble enti of WA 
proved on the trial, was acknow 

Coutts by: Sanit, ami tho qeivy cemendaaihies 08 

taken. ‘There was also-a certificate-of the 

tice of the Court, ‘that George Evans; Whe catieoted 4 h 
probate, ‘was Olerk of ‘the-Court. "Ac certificato-of | 
tration in Sumner County, in T see. 

‘anda but dhiee’niuw-nc-cther ovtaunes'de: 

| tpatidn in Tertiessee was an official acti. “Phils suit’ wa 
instituted in November, 1811; and it appeared ‘that th 
Plaintiff had ‘not discovered the alleged fraud until: a y r 


preter ae aka. eae t 
we ebio Ww Of “e 





(SUPREME COURT OF NORTH-CAROLIXA, 


a “utrtor quale more than two years before the bringing 
| ob this.suit., 
a: " Phe Defendant. pleaded: « the, general .issue,. the actof 
1789, and the. statute of limitations.” 
a Ale Hi fs weal, Ye Sbat alin hr 
7} inserting: the figures, and .,word, “640 acres?”.im Smith's 
deed, had s0 vitinted it that the Jury should.not regard it, 
% nor enquire whether such an i was. made. with a 
taint tent wets ee hianpon wre ht dnten 
| — epl aaae ae the Jury 


Ae ded rom Smith and wife to Blount, had been regis- 
. But no evidence was offered that by "epee of 
4 » Pegistration was mecessary.. 

a Po. support the plea-of the act of 1789, crores 


a” tl I 
Paintin ans wierd o % « court-house 


replication : and 
* eegrernpes peng was barred. 
e plea of the statute oh Mipitations, tint the suit 


the gyre th ry hat hey eran 


7 Spo tetra serra enty 
~'Dhé Jury found for the Plaintiff; and «how tial was 
4 Z ‘moved for, ist, Because the deeds did not judicially appear 
‘] = tohave been registered. 2dly,' Because the Jury found con- 


1819, 
Ex’r of Ha- 
milton 


Ain’ of 
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Mars ND, tay tthe change of the Court spon the ples of¢ Wa, 
 of.1789. 
"Tie mtn fr etal et hi Coury a 
ee a 
Hexmensox, Judge, delivered the opinion of Cont 
It is ‘unnecessary to decide any other point im th He 
than the statute of limitations. More than three yes 
elapsed from the time'the cause of action accrued,, tot 
bringing of this suit, and the Plaintiff is:not within: 
the savings of the act. ‘Bait he alleges, that this 
transaction founded. in fraud, and that ‘he. brought ‘ 
action within less thar three years after he made the d 
covery. ‘Were it not for the difficulty: of. pertain 
fact, when’ the discovery was made; and we were now 
legislating on the subject instead of expounding the | , 
we might make'such.an exception. But it is not int 
act, uor ie there any, thing’ like 20’) ami 199.cemant 
there. ° It is neither in its letter norspirit. , 
But it is said, the a ft de 
where there is a fraud or trust. It is true,. wh 
a pure trust, in which case Equity has exclusive juris 


tion, also-in cases where there is a 
has the like jurisdiction, the Cour€: sane 
or not, at its discretion, lapse of time to 

tion : but that jis bound. by-no,statute « 

ject ; for ‘matter is not one of ‘the 

by the statute of lititations. It is a pare Equity,’ 
within the letter. or spirit of the »act. we 

action on the case, nor any other ‘action, oned 
caus anes saeco a aa 

such action: ‘The Court is free,'therefore, t se 
discretion in the application of the maxim in: qu 
respecting time. | But if it were on a 

nizable at law, auid.within the casts. perl rin ne 
act of limitations) that act is.as positives bar in 

of Equity, as,im.@ Court of Law, For the maxim’ 

thet Meh Tadeais aicntbarhdieyaig Sane 





law. It is from these rules in' Equity that a commonssay>_ Mar, 000. 

ing has:gone abroad, that the statute of limitations: .ilods ‘Cinnon 

not rit Where’ there.is a trust or a fraud: arid Judge 

| Sey ccna aR ERETRNE RY ae Mercot 
| Se ger daria wad piatlioner te 


 Tiberty to travel isn Court are therefore of 
te i ne aah 
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lute... 229 | ; YER 
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De tad ~ 4 

is ge CFTko ) 


at 7 tt vd whhioos “ibe: wt To Dursier gt it fo <b 

Ait , 

A. agrees to deliver to B, c articles by a particular day, for 
ain price. pts to deliver 


oo pies x 1 
ty nt hen ee ii 


7 would have yielded several hundred hatha sy 0 But not 
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Mar, 1619. as many as five hundred. The Defendant failed to deliver 
on the barrels, or any of them, by the first day of March) nor 
CE Agta pimigmen meger Ctr 
* apply for them, nor offer to pay the Defendant for then, 
paps rhea them formas. een a 
Defendant’s house to demand-the barrels, and ‘the De 
dant being from home, he informed the Defendant? 
that he had come to demand the barrels. ‘T 
during the month of March, was one dollar Y 
per barrel: It soon afterwards fell to one dollar, 
tinued at that price for a considerable time. The Ce 
seed ety nay ey Uninc oo a 
not sustained any damage by the failure of the Defendan 
to deliver the barrels by the first day of March, they might 
find a verdict for the Defendant. If they were of opinio 
that he had sustained any damage, they should find for 
Plaintiff, The Jury found for ar 
was obtained to shew cause why a new trial sh Md 
granted, on the ground of misdirection by the Court ; 


ea 


ay 


rela wan att t0 Wits Cont ot _ 4 8 sinisie: Berge 


Sd Bee cy ty 


sr 4D 


ora PNET im, Satna baeuailt! t. 
For tlie breach of all valid contracts, “ 
satisfaction of a Jury, the pret rurhtts 
assessed ; which are greater or less, according to i 
sustained by the party. But whenever a nen-pe 
is established, although no real loss be proved, 
mon os Shine ones 
approve of the instructions given by : 
Oe aril ante weet 
eee the failure o 
$ Rue 
Bd, i 
of the contract being established. bar crmsait 
must be made absolute, 





y 


t-te deo add ot viesiegio Max; 1819. 
: ad —— 
eae | ye OF Fhe Aa 
7 
60 1 He bit y a 73 tay.on 
Pliode ive} et tenn rs. .1 
ae tod Sh UR vitae esl} da 


bis gE Re ese ay ale : 
Senet rin eer 
ore “i Salad Phase agate 


| a. cone cerca » Was, rite e might 
Set arma tO 
' might direct, But as this mode of proceeding’ was liable 


_ to abuse, and an innocent man might be made liable con- 
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Mat; 181% clusively by the oath of the woman, the act of 1814 entiled 


- The State 


vw. 


Barrow. 


the party to have an issue made up, to try hether hi 
the father of the child ; upon which issue, 'the examit 
ofthe woman, returned to Court, shall u KR 
dence ait has pera tenner if aS eel er 


lege eek eaten ve tn i , 
that he should be heard. » oom, ERE a 


ging 


eoneltpeps. 42 
tr eet oe anda rod i-echlni de 


Wherever a special given, to. a Justi 
Peace by ost, palo an saute 


: It break 


nik 


Y erat, B 
- 4 Oe slope 
: 1D Pts 3 a 





4 ‘Talietsont for petjory chatyed tht tw certain Coort of lous and uae 
ene ee Monday of 


(aepadly inva certain plea of trespass-on the case upon promises, in 
_» which the said A was Plaintiff and the said B was Defendant, came on 
¥%, pete be tried; and that upon the trial of said iseue so, joined, C was exa- 
mined as a witness, and committed the perjury set forth in the indict. 
. ment. The transcript of the record of this suit, offered in evidence 
penn of the indictment, did not. show that any iseue had 
|, lien Seine, 5he, Deberdant. was. convicted and a new trial.granted, 
hg asain As Hepat RON MMN tants 


th eh at bt gether BaF 


% sive > 


+ 8 fr Crt 

i Ceceye se 
pe: . See teaene dccautammadevotimmetoans 
8 and Quarter Sessions holden for the Conty of Wayne, before the 
8 ‘Justices of the said Court, on the third Monday of November, in the 
i year of our Lord one thousand eight hundred and sixteen, a* the town 
* of Waynesborough, in the said county of Wayne, agreeably to the act 
a : “« of the General Assembly in such case made and-provided, a certain issuc 
beh «duly joined in the said Court, between John Ammons and Robert G. 
[> & Green, in a certain plea of trespass-on the caseupon promises, in which 
“ the ssid John Ammons was the Plaintiff, apd the said Robert G. Green 
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Mar 1819 “the Defendant, came on to be tried in due form of law, and was then 7 
“—~—_ and there tried by a Jury of the county in that behalf duly sworn 
The State “ taken between the parties aforesaid : and the "apo 
Paw BY « their oath aforesaid, do further present, that: pen the trial af said 
« issue so joined between the parties aforesaid, 
* the county of Wayne, laborer, appeared asa wieanee fon tnt’ 
« of the said Robert G. Green; the Defendant in the issue 


« but the trath, touching and converning the matter in 

« said issue, the said Gourt then and there having sufficient and 

“ tent power and authority to adininistet an oath to the said'Josbus At 
“ mons in that behalf: And the Jurors aforesaid, upon their oath 

« said, do further present, that upon the trial of the said issue so 

“ parties aforesaid, certain questions then r : 


“ and were material, that is to say, \ 
« had seld to the said Robert G. Gre 
* “of pork belonging to the said John 


a. 


sod scarey suk by pn 8 
and give in evidence, among other things, to a 

% the said Jurors'so sworn to try the said isste as aforesaid, ahd 
-* Court, in substance and to the effect following, that is to’ say, t 
“ the said Joshua Agnmons did nét sell his brother’s pork, 

“ aforesaid quantity of pork belonging to the said Jobn - 
“ ther of the ssid Joshua Ammons) to the said Robert G: Green : nd ti 
“ he (meaning the said Joshua Ammons) did’ not tell hirm ( 

“ said Robert G:-Green) thatthe’ (enotsing ie ead Reber Gi < 
“ could have the pork (theaning the aforesaid 
“ to the said John Amsnons) at the price of seven dollarsand w ¢ 
Bane ye oy ery megane star rrvleclaa dong ky 9/2 


7 





¥ + Animons, before the taking of Saemronte pyran eet anes, ines. 


"ld 


rs “ 


contains aaa ree 
lmbert G: Chobe: the SAA -egtidatay of ‘pork belonging to the said anne: 


« day of January in the yéar of-our ond 
« sixfeeh, at the County éf Wayne 


| “ John Ammons; and whereas in truth and in fact the said Joshua Am- 


.-) 
i= 


_ © mons, before the taking of his oath as aforesaid, to wit, on the said 
/ “seventh day of January, in the year last aforesaid, at the County of 
“ Wayiie tforessid, had told nid Taber @: Ge v that he the said 
* Robert G. Green c afpresaid 

Hie bar a 


comménded:ta take the-body of Rohert G. nmap 


sea anya rpe 


or] 4 
. Zt Cay Ws we 8 


prt riper ea stramsins hare paid 
hundred pounds.—Herein fail not and have you then and there 


this writ. Witness, John McKinnie, Clerk of mid Court at the 


Sohn 0g gas ‘A. D. 1816, and in the 40th year of our 


eVON LO intaabbaniditiaiing 10.4 
“ Issued the §th.day of April, A. D, 1816.” 


. 
vs 


Py é 
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'“ The subscribers acknowedge themselves bound eee me 
St a tn tata q 


fakes. ft 


| Hata, Judge, delivered. the opinion of the Courts. va 


“In a case of perjury, it is necessary fo be charged thi 
the oath was taken in a judicial proceeding before a: 0 Om 


in channel: a tale heey coleeiiiiads and also to prove ¢ 
the trial that there is such a record, by producing it 5 an 
Lehn HMRI MP ee AA 
indictment, without any material variance.j In 
the indictment states that the” perjury was ¢ * 
“on. 9, costain, lene ‘duly joined in the said C our 
between Robert. Ammons and Robert, G. Green.”,..T 
Bet: as wi 7 aaa pag ap seh rem 
issue joined. ‘The copy of the record is certified by 
sag tad PGs OAR Ga adi tenn bpd 
os 0 tree copa, Seene™ tp ict way.be, (and Gn Setingay 
the Jury renders it probable) that issue had been j a 


*1 Term Rep.69, {1 Haw. 332, Sect, 23, 6 Mod, 168, 





; 
-strRewe ese on wearin, . 


ig Jury find for. the Plaintiff. on. « all tien sees 
when it does not-appear that any. Aasue hy joined. 
, fe the. cose of hg Bing-sDaw Defendant 


| “there could not have been a legal trial, ee 

could have been committed. case ta 

Tether get ar 5 “ ‘ce gal 
wareg eprdiage! Mary aie py enti 
pe REN tg pti 


Peete GhaTA 


t oe "ing Benn $F. 2 ome 
2 PP. oF ; R74 ; 


i Poe! ¢ nf , aiid 
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This was a motion on behalf of Maurice $ 

of Granville county, for leave to amend his retern. 
execution hereafter mentioned; -apon the fol | 
Robert Wade sued out a writ, returnable to Gr wil 
County, Court at May term, 1800, against John Boyd ait 
Josiah Daniel, sen’r, which .was duly executed api 
returned, and the Plaintiff therein obtained judgment: at 
May term, 1801—the Defendants filed their bill in the 
Court ef Equity for Hillsborough district, praying a0 — 





and which mi 


, which, was delivered to Smith, 
don a negro slave named Nelly, and he sold her-in- 
| usual manner, and returned on the fi. fa. as follows, 
fit: “ Levied ow. 
title of the Defendant, Josiah Daniel, sold at public’ 
rn eres a Ag 
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say 18 moekemeiementemt ren pom ti 
ses - session; claiming to hold her as legatee, ard: by t! 
executors, Weodson Daniel-dnd Jositdh : 


pergrinensy 
mises. biue og igs er wren prbla oty: 


; dh prea ot ae ain 

Taruae, Chit Suatiedelier te aii: he 
Courts 5 ¢ bio daius & daizot eet IP ol} 0.01; 2 wr 

Wade recovered a jadgment in May, 
Boyd and» Josiah Seiad, te ehitle says by | 
injunction. Boyd died; and ‘the Equity: suit was prose-’ 
cuted by-Daniel alone, wutil! 1641, when he’ died, having | 
sya dain Secaat eh Ritnabtals Samiti Wet ” 
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_— @iitor's and mame Woodsen alone took out Mar, 1819. 
_ At Septembenterm, 1812, theinjunc-— rans 
‘the sum enjoined, and the 


hin 26th April, 1849, 
was Leon angi as ity tntemnboental 


Doe 
Rene scot vid ett 


wee 


* 1 Ld, Ray, 439. Bingham ongiudgments, 264. 
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Mar, 1819) as standing in-her place, and havir 
Sma  Nétbebefore ‘the’ action=was brought. . ie 
>. _ Woedson' Daniel should Gppose this’ motion uriless “it't 
&’* justice that thé debtsrof one person’ should Be : 

the: estate-of another. That a Sheriff may be { 
make’a return gpon an'execution, or to amendit ac 
to the truth of the case, ti ediythke aftut: eho teladl 
pe Ae Em executor». “Wit 


ie “Sie. ig eavin OAS 
idl uRd tabeion anit e794 B 
veibadaneorrert hme aeiewt be olin 
a arterial veda shah (i 


"eite' dD obi (9%) 
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; "Sach advancement isa gi, ornut, af the option the child; if after the 
, ac ee wee ether he may do so, 
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Max, 181% the marriage ; that he had ‘only one conversation with Be 


‘Ie cin’r Watson about the x and that was when he 'y ‘ 
Mer sith called upon to y will fetid! ing” skeet i peat 
Brooks the conversation, said that. ‘told im ‘he bal 

po tte, Sew ohgngepe h’s sale, and had sew 


remark was that Ball and Betsey (Watoos wit) m 
Ae takeweditiar ame tis There were ci n 
1 the aj : 


i cont tigen 


4 
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only a loan, of the negroes, he should have a verdict. ‘The Mar, 1219. 


Renda q-apemapaba dare for a néw trial un’ ade’ 
_ being obtained, the same was sent to this Court, oe 


- Parzor, Ch’f-Justice, delivered the opinion of the Court: 

a The act of 1806 was-made to put, an end to litigation, 
4 © perjury, and the dificulty of investigating ancient trans- 
actions, of which parol gifts of slaves had been so pecu- 
one With this view, the sixth clause requires 


g 


shall be in writing, signed by the donor, 

. REA leet. one credibly. wekiatte: OM, rennet 

acknowledged, and registered within one year, in. the 

county whe »'the donee. resides, provided he be in the 

actual possession, otherwise to be registered in the county 

ip iinsor zecidee. From this general purview, the 

‘to the third section exempts the case of a 

gat pt sre Ten 

of the child at the time of the death of the. 

rent, intestate. In,snch case, the slave or slaves are.fo 

Erte a anc te w 

» regu by the laws then in force relating to advance- 

made fo children by a parent in his lifetime The 

cribe ) proviso has then occurred in the 

ate ol facts | im this case; .and po law then in 

. the recovery of am advancement by the 

ose! s of tho parent, It is a gift, or not, at the 

ae the child advanced ; if, thedeath of the parent, 

ct to bring it into hotchpot, he may do s0, and come 

by a. distributive share; but if he be’ satisfied with 

at he has received, he may consider it as a gift, and_a 

t pr ected by this proviso. There ig nothing in the 

ge of the proviso,, from which an intention in the 

re can be inferred to confine its operation to gifts 

ies sels If such only had been intended, it is 

ily probable that the language used would have been 
more explicit, and more expressive of such an intent, 

ut the words “ shall have put” clearly. embrace the case 
"before us. There must be judgment for the Defendant. 


sy 
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‘ ‘ i kag nh ae Meg P " * 
cited « Hamas nah alle of Congress 
h July, 1813. After the passage of the set of 21st December, 
esas arena 


; ono ep eae Pay the duties 


slog eu, mde ped fr a wnt ofr 
Narr 

Sontit nities en viakeenntae having been 
ot od upon this affidavit, Rhesa Read, the Collector of 
rn Duties, came into Court, and filed the follow- 
g affidavit, to wit, 
| Haliface County—Sct.Superior Court of Law, April Term, 1817. 
“The United State 
| «Thomas Whitmell : 
4 paaaagiplcy  -AONEE MA YE a 
“ laying additional duties upon distilled spirits, he informed the Defendant 
“ that he must comply with the requisites of said act, by giving bond and 


5 
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Max, 1819. “ security for the pa: sid toe mid dalek dareeabiy tothe d ot 
Ly of the said act, or he consider it wo be his duty a8 Collector f 
beat i “ the District, to enforce the penalties of the act against him. 
Whitinell, “ Defendant gave bond with-seourity accordingly; and having 

« return of spirits distilled by him, and neglected. for 

“pay the duties, suit was instituted on his ‘bond, and the ju 

« obtained of which Defendant complains. That the jud 1 

“ obtained, was founded and was pursuant to the return ich 

“ Defendant had distilled by him.” sad) 


A on was made to li : the certiorari, ' ae 


Danrex, Judge, delivered the opinion of the ¢ 
bse on obtained a licence under 

Congress ith July, 1813, which ls a 

according to ' act’ 


1814, laid at 


8s 
a 


eM ie EE te A A ERE Om 


ee Se 


of the last act against the D * "Phe circur 
ORE having » tObeat eater the WE: i sit 


the spirits distilled from the duties. impo: ‘agha 
Nor do I see that the contract (if the licence be c 
as constituting one) between the United States a 


last act: for, in i 

jects of taxation are dif - 
exigencies of the country demanded a revenue 

a provision is made in the 17th section of the act of 18: 
to relieve the Defendant and others in his’ situation’ f 
the duties under the licence, from the time of notif, 
Collector of the fact, provided he gave such notice, a 
desisted from stilling before the first February, 1815. 
he did not desist from stilling, di hen thcegis peal 
proceed, he has become liable to pay the duties laid by 
acts ; and there being no presumption that the judgment is” 
for a larger sim than what is due to the Unived States, 
certiorari louie We distaissed. re 


eo 


& 





‘SUPREME 7 of NoxTH-Chkoti 
.. se ‘ ¢ i ie es eRe “a 
ian: hi eemecen Mac Nair. . 
Thomas Fi and and | Bits, eusldtares Onna 


of Richard Kennon, deceased... 
wr aE : 
; fledbys 1 vervninglporuioe squat eiaahelnanoaiaa tinal 
© of a firm, for an account and settlement of the partnership transactions. 
- By thearticles of copartnership, the acting partner was to collect what- 
re nai mig be due at the ee ae and 
~ accountifor the same as he received them, 


a Rie : 


7 ¢ books and papers were left in the: hands of the acting 
lin -Apptil, 1777, he exhibited « 


subjects, shortly afterwards were obliged'to leave the State, in 


F consequence ofthe then existing hostilities, « The bill was filed in 4800, 

~ and the Defendants.pleaded the statute of limitations, and stated in 

ee enntenenare 

partners; which stated account is the balance sheet be. 

se ce aa worn sxtne ether 

» “partner tthat time, and that more than thre. years have run since 

. that time, &c. . hs es secant 

with costes for the wetsig partner was bound to collect the 

| aabea d settle the business of the firm, and account as often as the 

other partners should require. No such requisition was made until 

the time of filing the bill The acting partner was a trustee for 

thers : he received the moneys and property of the firm in that 

racter, and he was liable to pay when they should require it: and 

tvs caly when they requinedit, and he refused, that his fiduciary 
Pehaacter was put an edt, andthe aut tached 


4 Ebenezer Mac Nair, of the.Gity of Richmond, in Virgi- 
nia, filed his bill in the Court of Eqaity for the District of 
% Hillsborough, and charged that on the 24th day of August 
' 1771, his brother, Ralph Mac Nair, late of Hillsborough, 
~ Merchant, entered into partnership with Richard Kennon, 
of Chatham County, for the purpose of carrying on trade 


Mar, 1819. 





« Articles of Copartnership entered into this 24th day of 
“ D. 1771, between Ralph Mac Nair andany person he may hereatter 
« in with himself, on the one part, and Richard Kennon, on the @ 
« part, witnesseth : First, That the said Copartnership shall. 1 
“on the 15th day of October next or before, if the said Ralph. 

« fall goods come to hand, and shall continue as long as the 

« of all loss.and gain by the trade carried on under these articles... Seco 

« ‘That the said Ralph Mae Nair shall charge to the new Company 

« delivered at Hillsborough, at the rate of seventy per cént. edvance'fi 

« the sterling cost, nia money ; and Virginia money im room: 

« sterling, for the ,and no mure. ‘That for the future suppl} 

«the store, he the said Nair shall goods twice a yt 

« agreeable to schemes or orders by the said parties mutually made: 
the same rate as abor 





« nership, at the rate of seventy per cent. Virginia money from the st 

“ ling cost ; and the currency articles at what they shall have cost 

« that place : also his household furniture and bay horse. All which 

« ticles shall remain afterwards in equal Copartnership, in the same ma 
“ner as every thing else belonging to the concern, Fourth, Thatith 
“ said Richard Kennon shall regide at Stony Hill, or at whatever plac 
« the parties may think proper to remove the store to, and take upon 
W cobaraa T= the concern, with such assistance as they may think 
« necessary. For Which services he shall be allowed at the rate of forty” 
“ pounds proclamation money per annum, out of the profits of the 4 
« and shall charge himself after the rate of 133 1-3 per cent. advance for 
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jon mpdliey frown stedling,, and no'sndees Sot all tal igoale he Mix, 1819, 
y want for himself and his negroes; every other expence attending S““v—~ 
Tic nom comings pope hae apn he tne Fifth, Mac Nair 
t the firm of the Company shall be Richard Kennon and ©6: and Kennon’s | 
"st ncither ofthe parce shall be able to dcontime trade without Es'n. 
twelve months notice te the other. That an i shall be 
rece akon once » pone anoct the Soot f AL aT aeeD ein of ; 
; fg Mibirs made out, of which » copy with ». Fes ofthe debts Seated 
ie, And that the aaid 
1 Richard Kennon shall collect whatever debts may! > due at the termi- 
@f this Copartnership, and finally : of the concern 


mé as he receives it, or as often as the sai 
_ Lastly, That in case of the death of ithe? party 
my + «apr Beara yy 


xt preceding inventory ; and that the debts due 
r rj eStats 


poh ote tym pe (Seal,) 
. “ RICH’D KENNON, (Seal.) 


 setaindagy-ene-hell-of 4 i 

isi Coupee aA, A Ste Were 

ph retaining two-thirds of the other half. : 
Taal Conpheinust, CoM ALsaseRanA seelietas 
y afterwards, and from time to time, supplied Richard 
"Kennon, a8 acting partner of the firm of Richard Kennon 
' & Co. with goods to a large amount, until the 4th day of 
August, 1774, when it was agreed between ‘the partners 
that the business of the concern should cease, as to all mat- 
ters, except such as necessarily related to the settlement of 
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Mar, 1819. ti account, alton of thet ets, andthe clog 


Mac Nair 
vw. 
Kenney 


their affairs as copartners, 
That agreeably to the article which required that i 


ard Kennon should collect whatever debts mighttbe du 

the termination of tLe copartnership, and finally 

the affaits of the concern, it wus also agrved on t 

4th day of August, 1774, that Kennon should i 
set about the collection of the company’s dchta, cm 
cettlement of all the affairs of the concern; and, for # 
purpose, all the books and papers belonging to the ¢ 

were left in his hands; that he proceeded to collect ¢ 
debts and settle the business ; and, on the 10th. Apr 
1777, produced to the Complainant and his other R 
the balance account signed by him for Richard | eal 
Co. (a copy of which was annexed to the bill ;) by whic 
it are ht he coma poet hen in s han 
in money, securities | ‘money, &c. amounted to . 
Os. 10d. ; and that the sum of 1,85S1. 5s. sd. was due 
Complainant and his brother Ralph for goods furnished 
the concern. a 

That Kennon was requested to continue the cc ollect 
of the debts and the settlement of the business, and that ; 
the ist day of July, 1777, he made a payment to 
plainant and his brother of 141i 10s. 14. 

That shortly afterwards, the Complainant and his 
ther, being merchants, to Great-Britain, an at 
ing natural bern subjects of Britannic Majest; 
obliged to depart from the state, Jeaving the. oe 
papers, property and business of the concern of Richs 
Kennon & Co. in the hands of Kennon, who was to pi 
ceed to collect, the debts and settle the business of the cor 
cern. 

That Ralph Mac Nair has died, having made his \ iit 
and appointed Complainant his executor; that Richard 
Kennon having collected the debts due to the concerm — 
and converted the money and the property of the concern “7h 
to his own use, has also died, having made his will and ") 
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He sain Tomas Ragland Bolg Hines an Cela Ke so Na 
non his executors and executrix; who.have proved: 
B.gad taken out, ltiers teainsmentery: That be 
ise at erenltied > ae personal estate, more Kanon 
in uficent to satiny the of the Complainant ; 
bes » books and papers of the firm.of. Richard Kennon 
», & Co. %o. also came to their ae ee 
: an any settlement with the coi, 
. ayed for an account, and that might be 
ed. to pay such sum as should be. d due on , 


a , the Defendants entoved theplon of thelstetal 
stato , and therein stated, that in the life-time of 
Kennon, to wit, on the 10th day of April, 1777, 

od am ‘settled an account in writing with Ralph 
Nair and the Complainant and which was assented 

of and concerning the goods and stock which , 

, supplied to.the pactaceship of Richard: Kemson 
Fey Ra Naan pana mig 
Ds of 1,8531. 5s. 3d, them, due. to them in respect 
ets and alo of and concerning the whol money, 

*y, and property of the partnership trade, 

ing: ae made thereby 3 


MT Cotunan texecaaa een i 
~ Kenne a, and more than three years before the filing of the 


ia 


ils ent tagw neg Dotnet core ence 

_ That if Complainant, or Ralph Mac Nair, had any cause of 
F action against Richard Kennon in his life-time, or against 
] — the Defendants since his death, for or concerning any of 
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Mar, 1819. the matters or things contained in the bill, the same did 
Nae Na acorue above thre years before filing the bill, or servin 
of process to appear and answer thereto : and that neith 

Kennow’s Richard Kennon, in his life-time, nor the Defendants, si 
| his death, did at any time within three years before fil 
the bill or serving process te appear and answer there 
promise or agree to come to any account for or to » 
any way satisfy the Complainant or Ralph Mac Nai 
money or other thing for or concerning the matters or thi 
set forth in the bill : &c. +e 
Senne eek ear ev” for bearing, was sent bed, 


Taxxor, Chet Sustice condo SS 
Court : 

The dill is brought by Ebenezer Mac Nair, 
actin ot Manat elke BOs aged Oe 
and executrix of Richard Kennon, for an account 
tlement of the partnership transactions. —s) 
in October, 1800, and in April, 1802, the Defendant 
entered a plea of the statute of limitations, which stat 


account with the Complainant and’ the de ed partni 
Ralph Mac Nair, making a balance‘of ® thon cig 
hundred and fifty three pounds, five shillings a 

yraes den te SOE Te ae 
merchandize furnished to the copartnership 5 and an 
balance of three thousand and sixty nine pounds an 

pence, in Kennon’s hands, for money, securities 

perty, if collected and received : and the plea avers, ¢ 

the cause of action, if any ever existed, accrued 

three years before the filing of the bill. The real t 

tion between these parties is set forth in the bill; and 1 
articles of copartnership shew that this plea cannot 
sustained. Accoriling to the fourth article of copartner 
ship, Kennon was to manage the concern with such assis- _ 
tance as the parties might think necessary ; and by the 


J 
eit 





oa 
>. 
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=. filth, he was to'collect whatever debts might be due'at the Mar, 1819. 
i Petinination' et Chk: copstnteiip, and: to sccdent Ber tho Mac Nai 
‘game as-he received them, or as often as the said Ralph 
zs slat Heid dhauld require. The partnership was dissolved, Kennon’s 
‘by mutual consent, on the 4th August, 1774, except as to 
_/ puch matters as necessarily related to the settlement of - 
© Wei accounts, the collection of their ebtsy’ and closing 
SSeS ci caceias. 
was authorised according to the fifth article ; 
and the: books and papers were left in his hands. It was 
inp of this authority, that in April, 1777, he exhi- 
| een fet Sores eee ee 


Kania Fly, 1777, on account of the stock furnished ; 

‘aed gm ‘payments as to the profits were to await the final 
collec mms and settlement. This was not effected until 

YA after the Complainants had been obliged to leave the state 
= dn consequence of hostilities. _ And until it were completed, 
_ ‘Kemnon had in his hands the moneys of the Complainant, ° 


_ Yefusing to pay them upon request. In this state of things 

_ the statute of limitations could not attach upon the demand. 

_ ‘The statement furnished by Kennon, was to shew from 

time to time the progress he was making ; the moneys were 

te ee ee a enemy lable sopny 

_ what he received, when-his copartners should require it ; 

and it was only when they did require it and he refused it, 

. ‘the fiduciary character was put an end to. Upon any 

“wther construction, the statute would begin to run upon 

separate sum, however small, as it was received by 

~ Kennon ; and the Complainants could only recover such 

gums as were received within three years before the bill 
_ filed. The plea must be overruled with costs. 
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The Governor tothe use af Horace Dade 
William 8. Morris. 


4: Conesitéshien egleeaiail ine: © dhe dienes of Newbon® in Cra 
county, and gave’ bond “ well, truly and faithfully to discharge 
duty as Constable in the said district.” Daon eo os 
neglect to collect money on an execution which was put into 
siectdid tie Gelhaalak te: tha execution ‘hed ‘peapeitg/ al 
county, but out of the district of Newbern, will not support the, 

ere een oo” ae 
the county within which they are appointed. The word 
used in the 7th sect. of the act of 1741, ch. 5, does nots 
powers or duties to any section of the county; it is merely dit 
to the County Court to make an appointment where-a va 

But althgugh, for this reason, the Constable in the present ease is lia 
in an action on the case for breach of duty any where in the nty 
Craven; yet, being sued on his-bond, the covenant in ia, that 
will discharge his duty within the district of Newbern ; if ent 
assigned were, that he did not discharge his duty generally, there w 
_ be avariance between the bond and the breach; if, that he did ng 
discharge his duty within the district of Newborn, the evidence ¢ 
not support the breach. ; 


The action, was brought on the following bond, to-w 
“ Know all men by these presents, that we, William S$. Morris, I 
~ Lewis, und Denial Shesliitens Sfitbe Sey arias: ath bed | 
“ firmly bound unto his Excellency William Miller, Esq. Captain-Gem 
aga, Gaverner and Commteniebin Atel ia sia wee tha Guana 
* Carolina, in the just and full sum of five hundred pounds, © 
or ase eek Gs diene wane ae 
“ cessors or-assigns: to the which payment, well and truly to be | 
“ we bind ourselves, eur heirs, exeoutors and administrators, jointly an 
“ severally, firmly by these presents. Sealed with our seals, and dated 
“this thirteenth day of June, 1815, ‘ 

“ The condition of the above obligation is such, that whereas the 

“ bounden William 8. Morris has been appointed Constable for the 
“ of Newbern, in the county aforesaid: Now, in case the said William ¢ 
“ well, truly, and faithfully discharge his duty as Constable én the said dis 
“ trict, by executing and making due return of all warrants, precepts and © 

“ process, which shall come into his hands; and doth well and a 
* account for and pay all such sums of money which shall come intohis — 
“ hands, by virtue of his office, to the persons entitled to receive the ~ ¥ 


alia ie a 


4 


4 
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seme and in all things discharge his duty inthe said office of Constable, Mar, 1819. 
ly to law, during his continuance in the said office; then the 
= to be null and void, otherwise to remain in full force 
i - * WM. 8. MORRIS, (Seal) 
“DAVID LEWIS, - (Seal.) 
a « D, SHACKLEFORD, (Seal.) 
a |p ant err hit 
in presence of 
| J. G. Stanly, C. C.” 
YAR Didintiint was appetnied Vp Mahila Court of 
Craveli a Constable “ for the district of Mewberw” for that 
year, and resided within that district: Horace | Dade, 
having obtained a judgment against Charles Saunders, 
stied out‘execution and placed it in the hands of the De- 
fendant, who gave a receipt for it. Saunders resided occa- 
- gional sh tev nse ta le Rad tees innate tar. 
bern. ‘The Plaintiff proved on the trial, that Saunders had 
P on his farm sufficient to satisfy this. execution ; 
ut it appeared that this farm was not within’ the district 
| af Newbern’ and a question arose; Whether the Defen- 
_pibeapertah rote cemapectror fregramniin seca 
| appointed a Cotistable’ for: the district of Newbern, and 
having given bond to'execuite the duties of Constable with- 
q in that district, amounted to a breach of the condition of 
_. his bond? Which question was ordered to be sent to this 
q Court. 


_. Henperson, Judge, delivered the opinion of the Court : 
a The powers and duties of Constables are co-extensive 
BN “with the limits of the County within which they are ap- 
BE pointed. It was not the intention of the Legislature, by 
_ using the word “ district” in the 7th section of the act of 
_ 1741, pointing out the manner of filling the vacancies which 
might happen in the recess of the County Court, to restrict 
7 __ the powers or duties of Constables to any section or part 
>} of the County. but only to have filled up a chasm in that 
‘} ‘part of the County where the vacancy happened ; and the 
éerm district was here used upon a presumption that in 
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Mar, 1819. making the appointment, the Court would consult 


—_ 
: Morrid: 


Tae convenience, by interspersitig the Constables thi ought” 


every part of the County, having the power to at 
many as the Cou~t should think necessary. 
TThe English authorities cited in the argument have no 
bearing on this case ; for they relate to local jurisdict 
and where thé Constable or other officer is constituted fa 
each prosecution. But were it otherwise, they could no 
apply to car Constables, whose appointment is pro 
for in ou¥ laws for a territory not subdivided into smallé 
judicial districts ; but where a writ, warrant, or oth 
process runs throughout, if it ran in any part. But | 
this case, the Defendant is sued upon his bond, and. in thi 
action he is not otherwise liable than upon his !vond, | 
words of which ‘are, that he shall discharge his di 
Constable within the district of Newbern. If the b 
assigned were that he did not discharge his duty s 
there would be a variance between the bond and the br . ac 
If, that he did not discharge his duty within the district 
Newbern, the evidence does not support the breach. Bu 
there can be no doubt, that upon a bond drawn agreeably 
to law, the Defendant would have been liable: . 
he is liable in an action on the case for breath of duty 
where in the County of Craven. Or 


BF 





ohn R. Adam 


David ‘Hay. 


iininspnts on ol angle sant 
a verdict for the Plaintiff, and Defendant moved for a new sup- 
porting his motion by an affidavit that he expected to prove ‘by the 
witnesses whom he examined on the trial, 8 custom among the owners 
“and freighters of Boats on the River, which would liave excused him 
frows the liability of a common carrier: ‘That hé was disappointed in 
théir evidence and thereby surprised : That since the verdict he had 
discovered witnesses who he believed would ‘the custom, and 
that he did not know of their testimony the verdict. Motion 
Set ee Wal diealowed. 


The Defendant was sued as a common carrier on the 


| Prom Cumberland. 


ae « The Defendant sweats that he had been induced to believe that the. 
_) witnesses whom he summoned to prove the custom of the owners and 
“freighters of boats upon the River, have sufficiently proved the 
“custom, 60 a8 to excuse hin ag 4 carrier: and that he was surprised at 
_" © the trial, to learn that they would not. That since the trial he has dis- 
_ « did not know of their testimony until since the trial.” ; 

| _ "The vile for a new trial was discharged, and the Dé- 
” fendant appealed to this Court: And 


 Danrnt, Judge, delivered the opinion of the Court : 
__ We do not see any facts disclosed in the affidavit to in- 
duce us to grant a new trial. We know of no custom 


_ which could excuse the Defendant from the operation of 


; ‘the law governing common carriers. If suck a custom do 
» exist, and it would aid the Defendant, it is strange he 
- should have been unable to prove it on the trial, as the 
_ Court was holden in the town where the greatest part of 


} the commercial transactions on the Cape-Fear are carried 


on. Let the rule be discharged. 





* 
a 


Inan acon orecorerthemive f «nop ses the Phin ig 7 
- evidence a bill of sale for the negro, made to him on the\15th D . 
ber, 1817. ‘The Defendant claimed title to the negro under t 
person, and gave in evideiice a bill of sale made to him on the § h 
that month, . The Plaintiff alleged that he had purchased the’ negn 
before the Sth, and that it.was agreed between him and the -vende 
that they should meet on or about the 15th, when he should give bay 
with security for the purchase money, and the vendor should. = 
him a bill of sale: and the declarations of the vendor made 

the 5th and 15th were received in evidence to prove these facts. _ 

The declarations or coufessions of a person making them are Videos 
against him, and all claiming under him by a subsequent title. & 

Pepe: Ainge va Bagi. 

who an interest in his confessions. : 

ih peta ace fake = mtetongegr ae : 
heard either directly by himself, as a witness, by giving his decla 

- tions in evidence to impeach an instrument to which he was a pa 
or to invalidate a title which he had passed away as a good one, s 
rule was exploded by Lord'Kenyon, and the ancient rule restored, of € 
excluding witnesses only upon two grounds, infamy and interest. I 
POE setelned Se nde eer eee een es 
negotiable. 

ta tke cone the vend ensgliinahl edlb aie Ghaimeeiassiof 
Court ; and it was urged that he himself siould be swom, and hi 
declarations be not received. But he is privy in estate, @ ‘in 

his declarations are those of the party claiming under him. If it be 
asked, Why not swear him? The answer is, The party likes his de 
rations better. It is true, if he be new disinterested, either party ay, 
_ if he choose, call him as a witness. a 


This was an‘action of trover to recover the value oft 
negro slave named Peter, to whom both Plaintiff and De? 
fendant set up title, under Joseph Hall. The Plaintiff gave 
in evidence a bill of sale made to him by Joseph Hall on 
the 15th December, 1817 ; and the Defendant gave in evi- 
dence a bill of sale made to him by Joseph Hall on the 5th "7 
of that month. It was alleged by the Plaintiff, that he had’ 
purchased the negro Peter from Joseph Hall before the 5th’ | 





salt 


ctsnacombor, ant: ntonpiegiiok iti til the Max, 181 


es ei 8 oa 

Hall should execute to hima bill of sale : and to prove 

| fact; he offered in evidence, among other things, the deci 
vations of Joseph Hall made'between the 5th and 15th: 

“December. Hall was alive and amenabie to the process of 
the Court. The evidence was rejected, and the Plaintiff 
non-suited. A. rule 6, nee Se 
SPE Rt: the oxidenne wan teeters eoregee Tee 

‘rule was sent to this Court, and + 


_Hlagpanson, Judge, delivered the opinion of the pee 

The declarations or confessions .of- the- person making 

them, are evidence against such person and all claiming 

under him by a subsequent title, and for the plainest rea- 

_ sons. Truth is the object of all trials, and a person inte- 

_ rested to declare the contrary, is not supposed te make a 

statement less favorable to himself than the truth will war-- 

rant; at least there is no danger of overleaping the bounds 

of truth as against the party making the declarations. It 

is therefore evidence against him, and his subsequent pur- 

» chaser stands in his situation; for he cannot better his title. 

_. by transferring it to another, or thereby affect the rights 

"of those who have aninterest in his confessions. During 

| the time that Mansfield presided in the English 

' ‘Courts, a different rule prevailed, that no man should be 

™ heard either directly himself: as a witness, by giving his 

-.. declarations in evidence to impeach an instrument to which 

| he was a party, or to invalidate a title which he had passed 

away as agood one: thereby forming a new rule of exclud- 

‘ihg witnesses. But the good sense of his successor restored 

the ancient rule, deciaring that he knew of but two ruleg 

of exclusion, infamy and interest: and the rule observed 

in Lord Mansfield’s time is now entirely exploded, except 

in some of our sister States, where it is retaitied as to 
instruments which are negotiable. 
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| Max, 1819. ‘But it is. said, that the person whose declarations arp 
ca opps insaiem arrete fod Tea wee 


hearsay. In this case, they are offered as coming fr : 
Privy in Estate, and therefore, in Law, from the party hil 
self; for the privy completely represents him, so that the 
question whether the person be now disinterested to declare. 
the truth, and is amenable to’ the process of the Court, do 
not affect the point now under consideration. 

It is.asked, Why not swear him? The answer is, 
party likes his declarations better. He may, from s 
-motive, vary his statement ; and the party offering this e 
dence is alone to judge. It is true, if he be now disi 
ested, either party may, if he choose, call him as a witnes 
The evidence was improperly rejected, and the rule fc 
new trial must be made absolute. 





ces 


.s 


@n a conviction for perjary in Rutherford County, two reasons were 
|, assigned in arrest of judgment. ist. That the indictment did mot 
charge that the oath was taken in Rutherford County. 2d. Northat 
Set eilsde wes Given ty the Comt, cf Gh Comtaeniey Seer 
seeanietini ehamntith tegitntietticnail ae “that he the said 
“ A, B. on the 16th april, in the year aforesaid, in the county aforemid, 
“ came before the said C. D. Judge as aforesaid, and thea and there 
“ before the said C. D. did take his corporal oath.” The part of the 
indictment immediately preceding, states that C. D. held the Court as 
Judge, at that term, in Rutherford County : the same County is inserted 
in the caption of the indictment, and there is none other mentioned in 


any part of it. Tie enale,* then fad Aheaets Anti. te te: AB Sap 


and to the County «f Rutherford. " 


i sites banesid diandik elevtdied: foe the iictmesit changes. that, the oath 


_ was taken before the Judge, and the evidence was thereupon given to 
. the Jurors. This is the proper way of stating the oath, 1st, Because 
evidence given was on an issue to be tried by a Jury. 2d. It is agree. 
“able to the most approved forms of indictments for perjury committed 
on the trialof an issue. “ y 
The oath is taken before the Court, but the evidence is give to the Jury, 
2 ap aNRN:s RR Rae torthem in a material 
point in issue. 5 


This was an indictment for perjury, and so much of the 
indictment as relates to the points decided in this case was 


a as follows, to-wit : 
Sta chord Onaay.”§ She fourth Monday of September third rong are 
oy 3 


2 Sy 
g : 


The Jurors for the State, upon their oath present, that nablibks 
_ “Court of Law opened and held for the County of Rutherford, on the 


a “third Monday after the fourth Monday of March, in the year of our Lord 


_“ one thousand eight hundred and sixteen, there was a case which came 


* on to be tried between the State of North-Carolina and John Oliver, 
“ Plaintiffs, and Elijah Patton, Defendant, in an action of debt to recover 


ate a the penalty of forty pounds of the saud Defendant, for having loaned a 


“sum of forty dollars by said Defendant, to one John Witherow, and for 
“ having received more than the legal interest thereon by the said Elijah 
“ Patton from the said John Witherow ; and the said Elijah Patton before 


U 
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Mar, 1819. “ the term last above mentioned, did plead that he owed nothing tothe _ 


The State 


v. 
Witherow. 


“ Plaintiffs in said suit: Whereupon the same issue came on to be tried _ 
“ at the term last above mentioned, on the sixteenth day of April, im the — 
“ year of our lord one thousand eight hundred and sixteen aforesaid, © 


' “ before the Honorable Duncan Cameron, then being one of the Judges — 


“ of the Superior Courts of Law in and for the State of North-Carolina, 
“ and then and there having competent power to hold said Superior Cowt _ 
« in the County of Rutherford aforesaid, and to try causes therein, 1 ? 
* also a Jury of good and lawful men, then and there sworn to try the issue 
“ aforesaid, between the said State of North-Carolina and John Oliver, 
“ Plaintiffs, and the said Elijah Patton, Defendant. And the Jurors afore: 
* said, upon their oath aforesaid, do further present, that John Wi % 
« of the County of Rutherford, not having the fear of God before 
“ but being moved and seduced by the instigations of the Devil, and 
“ triving and intending unjustly to aggrieve the said Elijah Patton, the 
“ Defendant above named, and wickedly to procure a verdict to go 
« him for the penalty of forty pounds aforesaid, on the issue so joined a 
* aforesaid, he the said John Witherow, onthe sixteenth day of April 
“ the year aforesaid, in the County aforesaid, came before the said I 
“ Cameron, Judge as aforesaid, and then and there before the said I 
« Cameron, he the said John Witherow, did take his corporal oath up 
« the Holy Gospel of God, to speak the truth, the whole truth, and noth 
but the truth, of and upon the premises in the said issue so 
“ aforesaid, the said Duncan Cameron, Judge as aforesaid, then and t 
“ having competent power and authority to administer said oath to 
“ said John Witherow in that behalf, and the said John Witherow so be’ 
“ sworn as aforesaid, falsely, corruptly, wilfully, wittingly, knowingly an¢ 
“ maliciously, did sa¥, depose and give in evidence to the Jurors of thé 
“ said Jury, so as aforesaid taken between the perties aforesaid, in sub 
“ stance and to the effect following, &c.” he 
The Defendant was convicted, and two reasons p 
assigned in arrest of judgment. — ist. That it is not 
that the oath was taken in Rutherford County. od. 
it is not charged that the evidence was given to the 
or to the Court and Jury, but to the Jury only.: 
reasons were overruled, and the Defendant appealed. 


Tayior, Chief-Justice, delivered the opinion of ft 
The first reason is answered by the statement in the . 
indictment, which charges the Defendant with taking the 
oath, “ he the said John Witherow, on the 16th dayof 77 





_ & April, in the year aforesaid, in the County aforesaid, M»¥,'1819. 
came before the said Dunchn Cameron, Judge as afore- The Site 
« said, and then and there before the said Duncan Came- 
« ron, he the said John Witherow, did take his corporal 
*‘ oath, &c.” The part of the indictmentimmediately pre- 
ceding, states that the same Judge held the Court that term 
in Rutherford County : the same County is inserted in the 
caption of the indictment, and there is none other men- 
tioned in’ any part of it. The words “ then and there,” 
must consequently refer to the 16th day of April and to the ' 
County of Rutherford. 
With respect to the second reason: the indictment, after 
stating that the oath was taken before the Judge, he 
i having competent power to administer the same, proceeds — 
4 to charge that the Defendant did depose and give evidence 
_ tothe Jurors. This way of stating the oath is the proper 
» one; ist. Because the evidence given was. on, an issue 
ne Reteen Si pantion’ dn. stlie- eit) annie ae, alee 
_, evidence, because thereby the point in issue is to be matle 
evident to the Jury.* 2d. It is agreeable to the most 
approved forms of indictments for perjury committed on 
the trial of an issue. The oath is taken before the Court, 
but the evidence is given to the Jury ; and the crime a 
) ppt Sooner eee 
It is exclusive province 
ep le ete ppb given, 
them to enable them to decide. “Whence it follows, that 
igs taps in Un ipdlemant the poh Ee 
Bgl on technically oherech eT Senne 
j We overated. 


Witherow. 


* 1 Inst. 285. f 4 Wentw, 273. 
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oie of Whitted 


Samuel Williams. 
Zz devised his lands to his eon Henry, his daughter Peggy, and theo 
his wife was then ensient with, as tenants in common; and ¢ 
that on the coming of age of his son Henry, it should be at 
to have the land sold or pot: if soki, the money arising ti rr 
to be equally divided between him and the other twa, childenal 
the executor was authorised to sell the lands, if Henry should ish 


and divide the money. 3 
A. died in 1793, and his wife soon afterwards was delivered of # daugh. 


ter, who shortly thereafter died. The widow married, and had issed 
a daughter named Attilia. Peggy died im May, 1796, and Attilia wy 


zborn in September following. ve uth pt te lta eo 
he land ; pala pew apnea ove Get part af ter Sega. siet oe gh 
an ejectment against Henry’s alience. heer gates. Tore 
executed a conveyance to Henry’s alience. 
ddiicks dai hishnst sa eiageatteasdeeaantnacdinaiainien 

may have toe a share of the money for which they were,sold: 

the Court in this action take any notice of her claim for a share of th 
rents which accrued before the sale. 
The Court here would direct the Defendant to pay the costs of this 
if's question upon that point hed-been submitted; but; ssltis aot a 
mitted by the case sent up, no decision here can be-made omit, _ 


This action of ejectment brought to try the tit 
wich he ors of th Plain caied to oe ndiv 
fourth ¢ of a tract of land situate in Franklin c 
John hadi too oP tis Youd, ‘nats “tal 
hed, in wriGig, bs last wil uly’ ceecued to pss 
real estates, and therein devised the land in question 
“his son Henry Martin Kinchen, his daughter Peg; 
*‘ Kinchen, and the child his wife was then ensient 
“ as tenants in common; and declared that on the coming: 
“of age of his son Henry Martin, it should be at his 
“ option to have the land sold or not: if sold, the money 
“ arising therefrom was to be equally divided | 
“ him and the other two children ; and the executors were 
© i a ey ee eee ; 
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“ wish it, and te divide the money.” John Kinchen: died “++, 1819. 
im December, 1795, and shortly after his death his widow iy 
was delivered. of a child, who was. named Lucretia, and __ «. 
who. soom thereafter died. The widow then intermarried sae 
of the lesser of the Plaintiff. Peggy Kinchen died on the 
9th of May, 1796, and Attilia Nash was born in Septem 
ber following. The third of the land to which Lucretia 
was entitled under the demise, having upon her death 
become vested in Henry Martin and Peggy, James Whit- 
ted now claimed upon the death of Peggy one-fourth of 
the land, in right of his wife Attilia, as one of the heirs at 
law of Peggy Kinchen; and also claimed one-fourth part 
of the rents which had accrued since Peggy’s death. 
Henry Martin Kinchen, on arriving at age, conveyed 
the land to the Defendant-on the 29th August, 1807, and 
» the executor of John Kinchen executed a conveyance to 
® the Defendant after the bringing of this suit. It was sub- 
_. ‘mitted to the Court to decide whether the lessors of the 
Plaintiff be entitled to recover. 


Ha, Judge, delivered the opinion of the Court: — 
I this action the Court cannot decide the claim which 
_ the lessors of the Plaintiff set up for a share of the rents ; 
_ and as to the claim which they set up for one-fourth part 
_ of the land, the Court must give judgment for the Defen- 
_ dant. The testator directed his executor to sell his land, 
if his son Henry Martin, on his arrival at age, should 
_ wish it. The acting executor has conveyed the land to 
| the Defendant, in conformity with the wishes of Henry 
_ Martin after his arrival to age. The Defendant, therefore, 
holds the lands under the will- of John Kinchen, the devi- 
sor, who was the rightful owner of them, and the Plain- 
tiffs cannot recover them, nor any part of them. Whether 
they be entitled to any part of the money for which tho 
land was sold, will be decided when the question shall be 
properly submitted to the Court. It cannot be decided in 
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’ 


The Administrator of R, Stallings) 

‘The Exetutors of Garrett Goodloe, 
‘aND From New-Hanore 

Tee Spanos, Garrett Goodloe} = > 

The Administrator of R. Stallings. J 


Rules concerning bills of review. It is provided by the third of Lord 
_ Bacon’s Ordinances, that no bill of review shall be admitted, orany 
other new bill to change matter decreed, except the decree be_ first 
obeyed and performed: as if it be for land, that the possession be 
yielded; if it be for money, that the money be paid ; if it be for evi- 
dences, that they be brought in: ee ee ee 
upon the strength of the decree alone. + poet 
iisthurth dhdlnnaca goysiden shah. Mitun, ont, docu’ seen 
which extinguishes the party’s Siebsaae nancy ing an 
assurance or release, ack or 
enehaai) dea ar ani anh ed shane tg OU 

J until the bill of review be determined ; but such Be yrs 

__ ranted by public order made in Gourt.. . _ » sapere 

. Peculiar circumstances have induced the Court to, make exceptions to 

“the rigid enforcement of the third ordinance : as, 

1. Where the party would swear that he was unable to perform the 
decree, and submit to lie in prison until the inatter was determined on 
the bill of review. 

8, Where the party had been in prison for twenty years, and swove that 
he was not worth forty pounds sterling, besides the matter in question, 
SB wee aewed to Ly: 9 Sie of meow, rennet SO ee 

_ @eereed in the original case. . 

; _ 3. Where a large sum of money was decreed to be paid, the Court per 
__, mitted the party to bring a bill of review on giving good security to 

é Thus far the Courts have gone in England. In this State, a party has 

ee ee ee eee 

_ Court that he was insolvent. 

& in, Canta hone mith edhopt the sah ele, whens dan: pasty is ablaapipes: 

form the decree, of permitting him to bring a bill of review upon his — 
making secure the party who obtained the decree. This rule will best 

comport with the condition of our country andour mode of deing busi 
ness in Courts of Equity. 


The facts in this case are set forth in the following opi- 
nion of the Court, delivered by 


. 
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x, 1819. Tavion, Chief-Justice: The two cases between these 
cd parties are branches of the same transaction, of which I 
' Executors have endeavored to form a connected view by looking into — 
Stallings’ the whole of the record, and extracting from it a statement’ 
Administ’r. pon which the judgment of the Court must be given. =~ 
Garrett Goodloe was appointed guardian to Riddick | 
Stallings, a minor, who died soon after he came of agg 
when Shadrach Stallings administered upon his estate, 
and petitioned against the executors of Garrett for am 
account and settlement of the guardianship, about six a 
years ago. The executors answered. A reference was” 
made to the Master, whose report was set aside: a second 
reference was made, and, ne exceptions being take: ‘o th 
report, a decree was made conformably to it at 
term, 1814, for the sum of $1,209. 
The executors then obtained an injunction, which was 
dissolved on the coming in of the answer, in the Court of 
Equity for New-Hanover, and the decree of n 
was afterwards confirmed in this Court. ‘The executors in 
April, 1817, filed a petition to review the decree, to which 
the administrator of Riddick Stallings pleaded, that t 
decree had not been performed ; and that case, upon 
sufficiency of the plea, was transmitted to this Court, ani 
is one of the two cases now depending here between th 
parties. - a" 
In the mean time, execution issued against the exec 
who, in March, 1818, obtained a supersedeas from a. ; 
upon an affidavit which stated, in substance, the same fac 
which formed the ground of the petition to review. Sha 
drackyStallings, the administrator, met this with a counter 
affidavit, and a motion to dismiss the supersedeas : or if 
it should be continued, an order that the executor | 
give security for the payment of the jadgment, or that the 
property levied upon should be forthcoming in the e: 
of the supersedeas being dismissed. The motion to dismiss 
the stipersedeas, and for the security, was directed to be — 
sent here ; and that forms the second case. 





 @UPREME COURT OF RORTH-CAROLINA. 


There is nominally a third case on the docket between Mer, 1619: 
the parties ; but it is in reality a part of the first, beingan Goo jioc%s 


assignment of the errors on which the executors allege the 
decree ought to be reversed. 


Reecuier 
Stallings’ 


_ It cppears to me that a decision on the plea net oe una- Adiminist’r. 


voidably decide the question on the supersedeas 5 

eee net ee eteatonmetcanntnelll 
by the executors, and the administrator is entitled to the 
effect of his execution. On the contrary, if the plea be 
overruled, the supersedeas must be continued; in which 
event, it will be necessary to dispose of the other motion 
made by the administrator in relation to security. I shail 
therefore proceed to consider the plea. 

‘Tncerdasinliction esmenreinis eaguntendslaa weaken 
in the County and Superior Courts, to avoid the delay and 
expense incident to an application to the Court of Chan- 
cery, which was then held in one place only by the Gover- 
nor and Council. . But it is evident from the law introduc- 
_ ing this change, that the power of the County and Superior 


Courts was. intended to be concurrent with that of: the 


_ Chancery, the forms of practice in which were to be observ- 
ed in. all cases where no change was made by the act. This 
_  gppears from the preamble of the act of 1762, ch. 5, from 
- the 23d and 24th sections, and from its general scope. 

In the third of Lord Bacon’s ordinances,* which were 


made nearly two hundred years ago, it is provided that no , 


hill of-review should be admitted, or any other new bill to 


 ghange matter decreed, except the decree be first obeyed 
and performed ; as, if it be for laud, that the possession 
be yielded ; if it be for money; that the money be paid ; if 
iit be for evidences, that the evidences be brought in; and 
‘so in other cases which stand upon the strength of the de- 
_ vee alone. The fourth ordinance makes an exception of 
, those acts which extinguish a party’s rights at common 
law ; such as making an assurance, of release, or the like ; 
these are to be stayed till the hearing. 


* 2 Bac. Works, 239, 
Ww 


* 
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Mar, 1819. It has been said by Lord Hardwicke,* that these rules 
GooYine's ave never been departed from : But in Williams e..Mele 
Executor lish,+ the proceedings were offered to be stayed ona billof 
Stallings’ Teview, if the Plaintiff would swear. that he.was unable to : 
SSIS. rtm an re mt ti 
was determined on the bill of review. _ And in.a subsequent 
case, the Plaintiff was allowed to bring a bill of review, 
without paying the costs of the original cause, upon m | 
ing oath he was not worth 40/. besides the matter in quess © 
tion.t In Levil v. Darcey,§ the rule of the Court, . 
pleaded to a bill of review, that the Plaintiff ought firstte 
have brought the money into Court; but the Courts 
they would dispense with the rule upon his giving 
security, These cases seem to shew the present prac 
in the Court of Chancery in England, and it follows 
them, that the rule may be dispensed with under the cir 
cumstances of each case ; that the decree must either 6 
performed, security given for its performance, or the party 
must swear he is unable to do either, and surrender him- 
self to jail till the bill of review be determined. But L 
inclined to think, that an order for security is made only 
under peculiar circumstances, as it is not neticed as a lis~ 
tinct exception to the rule in the modern books of practice 
and in the.enl.com viere 1 cap al Kmmemeing 
decree was for » large sum of money. 3: 
' ‘It ia not easy to say what the practice has been im. h 
State-;. from the imperfect organization of the. Eq 
Courts, they can scarcely be said to have acquired any fix 
and stable rules of practice. In Spiller’s case, a motic 
suspend the proceedings in an original cause was made, o& 
filing a bill of review, but overruled by the Court, y 
admitted the rule as it is transmitted by Lord Bacon ::ar id 
gaa re te eae exempt, re 
Kenon’s executors v. Williamson.|| In the case of Par ee 
and: Wibo. Tayler? dectteg tm this Court, the panty wall 


ae 


wy 


*3 Atk. 35. ¢1Verm. 117. 4; 1d, 264, 
§ 1 Chan. Cas. 42, .. . §.1 Hayw. 350, 





“SUPREME COURT OF WORTH-CAROLINA, 163 
allowed to proceed ‘with a bill of review, upon its being Mir, 1819. 
shewn that he was insolvent, The rule which shall be beat 
established in this case, will pfobably regulate the practice Executor 
gabe 4 seo ahem ne aha Stallings’ 
among us, and the of transacting affairs, ae Administ’r. 
more by the periodical fr of agricultural ‘gain, than 
the constant circulation of: commercial profit ; the hasty 
manner in which Equity business has been done ;~ and the 
genius of our government, which should oppose no ‘harsh, 
and frequently insuperable obstacles to thé n 
of justice, I ait dispésed to think the mildeF rule v “be 
‘the most just one; and that if the party obtaining*the 
_ decree is rendered secure in the event of a dismission of 
a easehar-eteien iembandeinarteraane iraanaie tae 
_ 4with that which will flow from the denial of justice, 
‘a rigorous exaction of the money will in many cases occa. 
- gion. It will correspond too with the ordinary practice in 
( Ce ee 
= Sax Wea spon Gs abaes WP Tam, therefore, ¢ 


deine tiny paren eile it, in the discretion of the 
y Judge: and that 2 ge ‘int this case ‘be over- 
Tuled, but without costs : upersédeas be continued 
until the next term ot Ne anor Spror Cor en 
tought to be disuiissed.* 


5 Ramunsnael $tscus tana ate ee 
being a case which presented to the Court an opportunity of settling a 
rule of practice relative to bills of review, which should suit the condition 
and convenience of our country, the Court invited a full argument and 
‘gave to the case much consideration. —si 

_ Gaston, argued, that a0 billiof review.thall be simitted,: or any other 
new bill to change matter decreed, except the decree be first obeyed 
and performed. Av Mt bes terse spentiey a riled h 
money, that the money be paid; if it be for evidences, 
in; and so in other cases which stand upon the 
alone.t 

But if any act A een eee. 


+ Ld, Bacon Ord. 3. 2 Bacon's Works 239, Hinde 59. 
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Max, 1819, | : 3 


ms 


. parts of the decree are to be spared uritil the bill of review be deter” 


-Beenove that would destroy die Hight. m ) 


Den on demise of Thomas Midford and Wife From 
v. 
Hodge Hardison. } io. 


As an adverse possession alone will not take ransstally. it 
shall not have this effect when under a title sth Ck ncunienn 
Polit bad trekcidoski "Et iidnabiier of tw valle ta 0% a 
that the Defendant’s entry was for the benefit of all entitled as ¢o-h - 
Where both parties claim by descent from the same common ancestor,a 
the ie wineer may be eect «dec nny ete ca a 
the other, whatever may be the effect of » descent in any other ; 


E2ékiel Moore, being seised of the land in q 
devised the same before the year 1784 “ to ‘his’ 


right at the common law, as making of an assurance or release, : 
ledging satisfaction, cancelling bonds or evidences, and the like, t 























mined, but such sparing is to be warranted by public order made in 
These rules, established by Lord Bacon, have never been departed 


rere baer’ 

‘Pilai the decree in all cases wherein the 
oid ods sgn tie & tate as he was, in case the first decree | 
to be reversed.¢ And in the vase of Milton v. Macsfield,§ the Court 
that in a bill of review al] things are to be performed according to t! 
formance is a good plea in bar: as, are to be brought 
Court, or costs | Pe. aut watee ane a 


’ whe 


It is true there is a case to be found in 1 Ch. Cas. 42, which is notédit’ 
Hinde 59,-and in the Practical Register, 52, in whivh thie Court permitted 
the Plaintiff on a bill of review, to proceed, on giving good security to. 
satisfy the former decree. ag. me Sore ge ed acc pmb 
cumstances in the case, the note which we have of it being very impet) 
fect ; for in the case of Williams +. Mellish,J the Lord Keeper would not 
dies apie ct wlan oiaeas tear er amet, ona 
Plaintiff would swear he was unable to do it, and surtender himself to the 
Fleet till the matter in the bill of review was determined. # . 
In another case,{ Filton v. Macclesfield, the Lord Keeper allowed the 
Plaintiff to bring a bill of review, without paying the costs decreed inthe 


* LA Bacon Ord. 4. Hinde 59. + 3 Mth. 35. 
+ Toth.42. Prac, Reg. 52, Hinde59, § 2 Freeman 88, Hinde 50, 
11 Vern, 117. 1 1 Fern, 264, Hinde 62, 
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« heirs, share and share alike.” These daughters were 
his only children. Celia died since 1784, intestate and 
without issue ; Elizabeth also died intestate and without 
issue, but whether before or since 1784 did not appear. 
The widow of Ezekiel Moore, the testator, intermarried 
‘with —— Collins, by whom she had issue the wife of 
Thomas Midford, the lessor of the Plaintiff. Rosanna 
Moore, who survived her sisters Celia and Elizabeth, 
- entered upon the land, claiming it adversely to all persons, 
and put into possession thereof the present Defendant as 
_ hier tenant, whe had more than seven years’ possession 


 Pefore the institution of this suit. The Jury found a ver- 


_ dict for the Defendant; and a rule for a new trial being 
obtained, upon the grounds, ist. That the possession was 
__ without color of title; and, 2d, That as between co-heirs, 
- the pessession of one shall not be deemed adverse to that 
oe The case was sent to this Court. 


“Wests; C’f-Justice, delivered the opinion of the Court ; 
_ This case arises upon a will made before the year 1784, 
by which the testator devised the land to his three daugh- 
ters, Rosanna, Celia, and Elizabeth, his only children, to 
be equally divided between them and their heirs, share 


' and share alike. That these words created a tenancy in 


common, and that the daughters took by purchase ander 
the will, will not admit of any doubt.* 


: original case, he having been in prison twenty years, and having made 
oath that he was not worth 40/, besides the matter in question. But in 


this case, it was objected that the order for thus dispensing with the costs, 


should have been set forth in the bill of review. 

A supplemental bill in the nature of a bill of review, agrees in every 
respect with a bill of review; except it is used where the bill has not 
been signed and enrolled. Cowper’s Pleadings, 89. : 

The jurisdiction over these subjects given to the Courts of Law by the 
act of 1762, ch. 5, is concurrent with that of the Chancery ; their forms of 
proceeding are analagous, and the rules of the latter, of course, when 
applicable, ought to govern the former, 


* Com, Dig. Amets B. 4 Cruise, 147. Powell on Devises, 440. 





« daughters, Rosarina, Celia, and Elizabeth, and their Mar, 1819. 
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Hardison. 
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It follows that, upon the death one sac 108 ed 
share would descend to her brothers and. sisters. 

seit tues eter toetoncnegs Toman 

maternal side, as well as those on the iota ay 
whether they were born since the death of such aeter-eg, 
before it. The descent upow Rosanna of the share ¢ 
either of her sisters, cannot amount to a color of tit! <a 
as to make her seven years’ possession bar the ¢ 
the Plaintiff’s lessor ; because such tithe was«c 
common, and was not adverse. As an adverse] 10n 
alone will not take away a right of entry, neither will'it 
when under a title which is common to the Plaintiff a 
Defendant; the intendment of law being in such case, th 
the Defendant’s entry was for the benefit of all entitled 
same common ancestor, a color of title by virtue of 
ever may be the effect of a descent in any other 
which the Court does not decide, oe He 
trial be made abeokite. 


Fry 
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- Dini Kian wd Wi 
Jobin Watt. 


Aseampelt. by hmsband and wids for services tenilered Wy, the wife belie 
marriage, Statute of limitations pleaded, and the coverture of the 
* wife replied. The wife had served the Defendant for four years, with- 
” out making any contract in express terms for compensation. The ser- 

_ vice continued until the marriage, at which time she was more than 
twenty-one years of age, and no settlement took place between her 

, and the Defendant. More than three years expired after the mar- 
‘fiage before the bringing of the suit. The statute bats the action; 
for in whatever way the hiring be considered, the cause of action 
-acemed to the wife before marriage, and her subsequent coverturé 

_ could not stop the running of the statute, © 
; ‘Hf the hiring was from year to year, then the year’s service ought to have 

__. been completed, before any right of action could accrue. If 

* the end of the year the ‘contract had been altered, so that the se 
sma tn gli Bs protease tt a oan saa EAA 5 

“ the contract might be put an end to at the option of either the 

..wifle put an end to it by the marriage, and at that time she was full 

‘age. Upon the first supposition, no cause of action for the last year 

ever existed : upon the two last, a cause of action accrued to a person 

edb sheny athe firamma lacrig Sor eth tat 5 

since it did accrue. 


4 This was an action of assumpsit, brought by the Plain- 
tiff and his wife, to recover compensation for services ren- 
- dered by the latter, and a negro girl belonging to her, to 
' the Defendant. The statute of limitations was pleaded, to 
' which, the coverture of the wife was.replied. It appeared 
_. in evidence, that. Killian’s wife and her negro girl, had 


. 


|p Iredell 


served the Defendant four years without making any con- 


4 | ath ir prac. crest paves The service con- 
_ tinued until the marriage, at which period, Mary Killian 
_ Was more than twenty-one years of age, and no settlement 
- brated at the house of the Defendant, where Mary Killian 
at that time resided. More than three years had expired 
after the marriage before the bringing of this action. The 
Court instructed the Jury that the hiring must be consi- 
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Mar, 1819. dered as a hiring from year to year, and that the statute 
yo ca of limitations had run upon the three first years. T 
v. to the last year, ifthe marriage took place within die'Sihns 

beat or before its expiration, the Plaintiff could not recover, — 

<9 unless his wife quit the service with the Defendant’s con. § 
sent ; but if that year’s service were complete, er 
day, the statute bad began $e tun, had conamonntly | 
the Plaintiff. The Jury found for the Defendant, and.th 
Plaintiff moved for a new trial, on the ground, that although — 
the cause had been once tried in the County, and once . 
the Superior Court, the point as to its being a hiring frum 
year to year, had not been made by the Defendant, bu 
ra the ter gedeten iat bedetaeiadaeeean 
the Jury—That the Plaintiff was thereby surprised, . 
an opportunity should be afforded to him of shewing wha 
was the true character of the hiring. The motion for 
new trial was sent to this Court, and 


Tevise, Chief-Justice, delivered the opinion of 


Court : 
If the cause of action had accrued to the wife after she 
came of age, and before her marriage, the statute began 
pos pola ner. > ptember rag S 2 ( 
deduction can be made from the facts in this case, ° 

will, in point of law, entitle the Plaintiff to a new t 

For if the hiring was from year to year, and nothing 
positively agreed on between the parties, then the ye: 
service ought to have been completed before any. right of 
action could accrue to the Plaintiff’s wife. But if such g 
Contract had been made, and before the end of the year, #4 
an end to by the consent of the parties, and a new 0 
made, by which the services were to be paid for pro fa, 
the wife was then of full age and sole. If the contract 
might be put an end to at the option of either party, 
with put an ond to ft by'thé atvlagd, sind‘at that tiashl 4 
was of full age. Upon the first supposition, no cause of - 
action for the last year ever existed. Upon the two last, — 
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ccna, aa ane "Heteadered oC ns rei a 
security to keep him indemnified, and demanded the a? 
of his deposit... The stake-holder paid over the money to, 





the money according to the 
>, Nato hin bina, cloning: the oncom pelos 
and which had been received to his use. 
It is clear, then, that the extinction of the rightto feclalan 
whet bas been deposited; is in consequence of the contract 





72 Term. 162 Sueldde pare 


§ Tenant ». Elliot, 1 Bos. and Pull. 3<Remarks of 
dnd Heath, Justice, in Id. 297-9. Dockdll, Seabgant, 





} 7 Term 535, 8 do. 575. 
$9 Bast49, $1 Johns,23,. .. 1,4344.1, 





‘moe a eo 2 
em ehoemeys ear arenas Boxin Att 
a papa apeap ly »-holde : 
before it was paid over. vied ase, 

field observes, “ The law is got into aad confusion by co 


ip aa er of nace 2B 


“ ies Beaten, 9s: Theater: In that case, there wee 
about the event, exactly as in this case 5 and “an 
“ thought the money might be recovered agi | 

«“ holder. ner ta eee eee ae 

ee eee coe 3 ; 


premiums paid 
Rae ste eed apm M 
panned tees : 
mnoney remains in his hands, he ought to be accountabh 
sxune gh oe Ws Nhede la D5 ne jabtiog, ba a <Saler 
detaining it. The question between a party and the etak 
holder, is susceptible of views and considerations; 
do not attach to it bewween the parties themselves. Te 
both of the latter the law refuses its aid, on principles 


- 93 Bast 222, © “FS Term 408s Fount 477 
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policy : It cannot uphold the winner, for that were Mar, 1819. 
bs eerste Tia or 
will not assist the loser against ‘him; ‘because “ie ‘has —v. 
| voluntarily parted with his money : And, as both parties ¥°°*"*" 
.- have violated the law, it will not trouble itself to alter the 
| condition in which they have placed themselves. A stake- 
_ holder receives the deposit to be paid over to the winner, 
2 TURP aaa ge ‘countermandable at any 


tu to the person entitled. to receive it.* 

Cor er sgedecacan camamet ater. oe 

oo be: a aah nace tanaaiog . 
oo bs ert 13 Eat 235, i 
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to hire them out and a Sed ce by oer aidcalyen 

his life, and after his di =o in 
among his son Bird’s c 

directed, that all the remainder 

acai hie eae a hi 
ene beg weet: 4. os ey se Hsia “ee 


time beta Byrn oe pay ot eg cdbanvchates. 


probtrenaberti riko ieeage: ye ape '; 
tributive shares of the property included in the residuary clause of the 
will, ; 
testator’s death. Fe ae tec eset te ow 
_ at the time the property ought to be divided; that time is, after 
ton’s death, and when Bird’s eldest child arrives at age. Both 3 
must happen before a division, and the Court will postpone a division 
until the happening of the latest event, in ordet to embrace a greater — 
number of children, in conformity with’ the principles goversing tit: 
Court in marriage settlements. 
eee ee ee 
ender GeceeReeanip ene ts Seana, W thay con 
within the description. Pm 
Where property is given to the children of A, and no time is fixed 
division, it is divisible by the will, at the testator’s deat 
the executors must, by law, hold it for two years for the be 
ditors ; and only children born at the time of the testator’s de 
a ventre sa mere, are entitled, : 


q John Rodgers, by his last will, lent to his son’ ittle. 
, a, We, Regeemy, cae Bee Sen Oe ee 

“‘ negroes, Esther, Ned and Let ; and directed his e: 

‘tor to hire out said negroes yearly, ee 

** to the support of his son Littleton, during his 

“ life ; and the overplus, if any, he directed to be bd 

“ applied towards the support of his son Bird’s tanily eS 

’ © and after the death of Littleton, the said negroes, with 

“ their increase, to be equally divided between his son Bird’s 
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to postpone the time of division, to embrace all the children, 


: in conformity with the principles governing the Court in 
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cases AletED i> DEH 


marriage se sjhil, ta abinbedl tina 
tenance to the | if necessary. - This bi 
the question, When is the residue in this'case, to’ 
ed? Cat pedo ie rer 
divided, aie he SIRT UE wae Os ee 
residuary clause. Pe aS + 
The negvoes are to be divided after Littleton’s death, ant 
when the eldest child of Bird shall arrive at full age 5 
is, Littleton must be dead, and Bird’s eldest child must 
of fill age They are not divisible until both happens. 1 
most remote, therefore, determines the time of divi 
Then the residue is to be divided, Seeman nt 
the negroes are, at the same time and in the same 1 nner. 
Sy is aes cone Comers Na 
in, and the testator’s bounty moreequally:shared. 
may suppose the testator intended this fund to be di 
when Bird's eldest child should arrive at full age, regard: 
less of the fact of Littleton’s death or life oe his, 
fand is not included in the bequest te Liotna fe life, nd 
therefore, no necessity of postponing it~wntil-his ¢ 
should happen. But this 
not expound the t 
aay ear cea. re 
divided as aforesaid, paces 
dividing it iz the satme‘manner, that is, 
persons, which might not be the case if di - periods 
were fixed on for the division. . tie ayeection ta this: c: 
is then answered.: ‘the children born subsequent to + 


death of ‘the testator, are entitled. ‘But to make the plea 


OD cave 


good, it should have been stated or averred in it, pers | 


children were born before the death of Littleton, or b 
the eldest child of Bird arrived at full age ;_ in other w is, 
before the time of division ; for, on that fact depends their 
claim, and on their claim, the validity of the plea. Init 
present dress, the plea is bad; and the Defendant | 

answer. But were the case before this‘Court, an amend- 
ment would be permitted ; for it is evident the petition was 
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vf he Coin pie, « that in ' ye , 
the right of whose appointment is, by 
TE a a ar or his 


* with the a c 
granting a temporary 1 ' 
“ the next session of the General Assembly.” 
‘Thé Honorable Samuel Lowrie, one of the Judges of the Superior Courts 
_ of Law and Courts of Equity, died during ay ah General 


on by a man, whether he be a 
unless he be a Judge. 
RES Sci ain ed ye 
} “Courts themselves : but in all such cases, there isa Court, 


© e2 t of its jurisdiction, “aya 
Talc Meare eles emelal scsi Wb as spd uae « Suge” 
- im his own cause. The law wisely presumes that no one in such a situ- 
ation. -ean give a righteous judgment ; and if, as the plea assuines, Mr. 
Boker war incemprtent to hell aGowtty will Jase was he competeyt to 
decide whether he could adjudge in this particular case. 


The:object of the pleadings in this case, was to get the 
opinion of the Court upon the question, whether, where a 








a 


General rebate Casiiie of | 


’ Assembly, the Governor has the power, with the sivice of 
the Council of State, to fill up ape sioned 


apg : 
«amenteaneda ten adamae eee on is coram 

“ judice: that there is no Superior Court of Law now in session in the 
“ county of Bladen; that a Judge, legally and constitutionally appointed, _ 
“is a constituent part of a Superior Coart of Law for said county, and | 
Bheritamdmee ts se tise ae gen So RRR 
“ ally appointed a Judge of the Supetior Court of Law and Equity of 
« the State of North-Carolina aforesaid ; and that the said Blake Beker, 
“ Esq. is not one of the ie lng rma ae rer, 

a eat Ra 

« Judge; and that he has no jurisdiction over said action, no o- 
“ rity to receive any plea or make any order, or give any 

“ touching, or concerning the same; and this the 

“is ready to verify, and, ‘herefore, spprehenda Ui the ‘st 

“ Baker, Esc. will not, nor ought to take any t 

* aforesaid here depending against him, &o. Therefore he , pray 

“ ment, if he ought to be compelled to answer to the ssid intiff in 

“ said plea here depending. hey eT . 4 


This Plea was sworn Fatal nade 


follows, to wit: . dis tg 
« And tie sitd Scho Drees exit, thst the oid Him: Slee Wedine 
to take cognizance F ceotia cheale hab aaieaeteenea 
“ said J. A. Cameron; and that the said Defendant ought to be'com- — 
“yelled to answer over to the said Plaintiff in his said action here 
* depending ; because the Hon. Samuel Lowrie, late one of the Judges» 
“ of the Superior Courts of Law and Equity of the State of North-Caro. 
“ lina, died during the recess of the General Assembly of the State 
“ aforesaid, and his Excellency John Branch, Governor of the State 
“aforesaid, with the advice of the Council of State aforesaid, issued s 
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Cameron. 


‘and authorities of ‘a Judge ar eee Superior Courts of Law and 

Ei vasluan wins ellie sigaided minted emery 

TR ptr rt ry of Bladen at this time, and 

(ok ctedemlarnomppenpir be ciate <scavaies iehaaae 
oes Ss ee 


+ And the said John A. Cameron, asto the replication’ of the said John 
« Beard to the said plea of him, the said J: A.Cameron, saith; that the 
“General Assembly of the State of North-Carolina commenced its — 
) “ annual session for the year 1817 on the third Monday of November in 
” « said year, at the city Mg i ing 
ss f, atk plese proceed by nis Bee wd 


Re Shoo said year, when the sail General ceaeipteni 


my * 10 o'clock, A.M.’ Ppp so pay = ena one 


| * & Lowrieand the adjournment sine die 2s 
« the said’General Assembly of tlie State of / 

Sek bef pctt tecesl ageeinly dob elaps var rence 
the ssid! death of dhe suid’ Hon. -Bamudl Lowrie, and consequent 

« tacancy of the said office of Judge, and to have appointed a successor 

_ of the said Hon. Samuel Lowrie to fill said vacant office before the 
“thon $f tole oljeeeanens cnn tape stones and that the said Hon. 

« Samuel Lowrie did not die, ner the said office of Judge which he held 

“as aforesaid become vacant, dufing the recess of the said General 

« Asseribly; but the said General Assembly was in session at the time of 

* said death, and that his Excellency John Branch, Governor of the State 

“ aforesaid, with the advice of the Council of State, had no authority to 

* issue to Blake Baker, Esq. a temporary commission to fill the said 

** vacancy occasioned by the said death of the said Hon. Samucl Lowrie, 
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| : but then it 

must be remensered that in all auch cases thets ja, 

Court competent to decide; and it is catled upon not to. 

decide whether it is a Court, but the extent of its jurisdic~ 
Tarton; | Chief-Justice-—This is a plea filed by the ~ 

Defendant in person, objecting to the right in the late’ 

Judge Baker to hold the Superior Court of Bladenias the = 1) 

Judge thereof, on the ground that the Judge whose ‘place’ J 

he was appointed to supply died during the session’ of the 

General Assembly ; that the Governor and Council can 
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pape atl deena improper ‘shape: the effect 
| staemuming a priaciple wrong ia iteelfjend building « on a 
* fetindation wedically defective. ° 


tha: tibiaat ponye:jadgmeh 1 svaght ibe com 

> polled to askwer'to the Plaintiff-in ‘his said plea here 

© depending.» Whom does he ask te,pronounce this judg- 
ment? The person who is asserted by the plea to be con- 

_ stitutionally incompetent to render any judgment. If the 
cia person holding the Court: were not a Judge duly autho- 


| Ment in no case none of his acts or proceedings could 
Da dips Usb « ects Zigteee: hee in 
ty of the citizens. It must 


| artis i ces decide ; 
were to ascribe tovhis decision | 


| ye imparted to such judgment: his decision: it would 
f) We ipso’ facto a nullity, set i 
-. and no act of his could give it the force of res ) 
», The highest evidence of the opinion of a person acting in 
the character of ‘a Judge, that he has a right to do so, is 
~~ exercising the functions of the office. ‘Phis has already 
' been given; and the strength of such evidence is not in- 
4 ceunped hy, bin particular aimee. ©, the came olieth <- 
pressed, or a plea to the jurisdiction... - 
 _ The plea, howerse, cauiiiiiiy & teidaneesinl seat 
of all laws, that no man shall be a judge in his own cause. 
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Littlejohn’s subject to fine and imprisonment. Itis not 





called upon to decide its for, if the power hie ¢2 
an usurpation, he is. indictable for a) mi 
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5 sar aS f f ‘ 
say to what extent he would bedi: = « i; 






red by hi acto te pi eng te : 
involving capital. punishment. ‘Tt is enough for seal 
ciple of this case to show, that Mr, Baker a 
swer the question submitted to him by a: a — 
deciding on his own amenability toia ion, Th 

law wisely presumes that no one in such a. si haat a : 
give a righteous judgment; and if, as the plea assum 
he was incompetent to pold a Court, still lees was he com- 
petent to decide whether he could adjudge'in the y ; 
lar case. The plo mt be verue, an the Denia 


answer over. 
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Littlejohn’s Executors. 


A bond was gnep eee the resatoney! war fir» ste 
mation money. During the fay omapeuh & es made & 
paper money, but before the paper fear An 7%, 
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relieved from the payment of interest, from the time of ne te 
the time application was made for payment in 1798, ar 
their bill hat they knew not where the bood wa until thi app 
for payment was made. 
Complainatits are entitled to be televed against ‘the interest; fh 
time of the tender'to the demand for payment: for at the time 
tor san nny Oe mewae: ene nome emia anh Pde A 
ciated. a 
A plea of tender can be supported at law, only by the Di lan’ 
ing into Court the money he-admits to be due : and this is requiréd't 
the Plaintiff may have theteustiiets benett of the im oppaid ty 


lca eet ay uate 
the payment of lntereat wee © Sone given before the revo- 








ing shoul be void om his'the said Samuel’s paying on 
a pa therein mentioned 1291. 6s. like 
oney. - the said Samuel in 1777 or 1778, after the 
Se eect tae «dort due on said bond to 
3 of the firm of Young, Miller, 
& Co. and: » then had the bond in his possession : that 
the tender was made in paper money, then the currency of 
the State, and.not depreciated ; that Bell refused to receive 
the money so tendered : ‘and most of the’ partners of the 
firm being British merchants, shortly afterwards withdrew 
from the State, in consequence of the hostilities then exist- 
ingy and remainied-abroad until the close of the war: that 
the said bond wastaken away by them, or. left herein a 
place unknown to the said Samuel. “‘Vhat Semuel Jeter 
died about the year 1796: that no application was made 
to him.for payment, after the tender made by him in 1777 
or2778. ‘That ‘im: 1798, application. was made to Com- 
plainants for payment, and they were sued as executors de 
son tort, of the ‘said Samuel,’ and judgment obtained in 
Hillsborough Superior Court at October’Term, 1801. ‘The 
bill prayed, that the Plaintiffs at Jaw might be enjoined 
from enforcing payment of interest upon the sum mention- 
ed.in the condition of the bond, from the time of the tender 
to the time application was made to Complainants for pay- 
ment, in 1798. . 
_ An Injunction was omeied agreeably to the prayer of 
the bill ; and George Alston and William Littlejohn, the 
surviving partners of Y Miller, & Co. put in their 
answers, and admitted that Bell was the agent of 
the firm, denied any knowledge of the tender charged in 
the bill, and contended, that if any such tender were made, 
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Jeter 
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Little john’s 
Ex’rs. 


CASES ARGUED: AND’ PETERIVED TW ‘TE 


wae a ato. hana nario atly de re 
ciated, and that con 
selves of the plea of tender in. the trial a: 

Upon the hearing of the: cause, an ist 
to the Jury, Whether Samuel Jeter did tender to Robert 
Bell, agent of the firm of Young, Miller, & Co. the sur 
actually due on the said bond, or 1 pot e same ; 
and if so, at what. time? . The J 


preciation of the paper carwency taok place. It was re 
red to this Come to ay REA TS 


case. . ee 


By THE Giovashsk eshte eudiaaiaa aiieenteah ll 
law only by the Defendant’s bringing into Court the mo- — 
uey he admits to be due: and this is required, that the — 
Plaintiff may have the immediate benefit of the sum so paid ’ 
in. But the reason of the rule altogether fails, when money 
has so notoriously depreciated as to have become of no | 


, é 


value. S clccyeeted Healt Cate h ceieall s 
case, take the money out of Court? Or is it able 
that 4 debtor should be. * 
long period of such civil convulsion as that which. * 
after the tender was made? This, the ig ¢ J 


lias fixed at a period anterior to any de ation, and = 
therefore, the loss ought not to fall on the | i 3 
The Cows jeslendetapmantiee tetany eadanean 

entitled to a deduction of the interest from the time the — 
tender was made until a demand for payment was made, — 
of which an account was to be taken by the Master. tas. ) 
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trators ahenal desiieibeay 
and. not. the™ 
account, or that the Master should find tod apo ing 
an account. 
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Mar, 1819. mine what sum Southall had thus expended. When. the 
Nowiect ‘greement was made, Southall declared, in the presence of 


uv 


witnesses, that no part of the, mill belonged to him, and — 


nae. that he would no longer be responsible for any damage it - 


might sustain : upon which Norfleet proceeded to complete _ 
the mill at his own expense, in doing which he disbursed — 
a considerable sum. The arbitrators chosen by the par- — 
ties, met upon the business, but were es a 
the estimate of the sum expended by Southall, who rejected — 


every proposition to refer the matter to an umpire to be «_ 


chosen by the arbitrators, or to another set of arbitrators; — 
or to make a title upon being paid the cost of the mill. 


2 


x 


M4 


- | 


The bill prayed that Southall might be decreed to render — 


an account of what the mill cost «hi 
title to the moiety of the mill, upc 
So expended, 






To this bil] the Defendant demurred, and the question — 


arising upon the demurrur was sent to this Court. 


Taytor, Chief-Justice, delivered the opinion of the | 


Court: 


and to convey his — 
ving the amount A 








It is a general rule that an agreement, to be specifically 4 


enforced, should be certain and defined, and be proved or -— 


admitted to have been concluded by the parties. But the — 


objection to this bill meets us in limine, that the agree- 
ment sought to be enforced, was never entered into by the 


parties. The dill prays that the Defendant may be com- 


pelled to convey on being paid the money he has expended _ 
in building the ‘mill; whereas, his contract was that he 
would convey, upon four persons, then named by the par- 
ties, ascertaining what it cost him. The parties would 
not take upon themselves to ascertain the price of South- 
all’s moiety, but selected certain individuals to determine 
it, in whose probity and skill, in the subject referred to 
them, they had full confidence; and there is no reason to 
infer that they were willing to transfer this confidence to 
any others; for the arbitrators were nominated without 
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Msy, 1819, 
ree So 


prin tint yer Fry 

par rtrwnthinarde Entans | 

itt Ju, provide Cran ree t b 
<< us, unite in their judgment and opin to 
“ cost. ” If they do not concur in inion, 


tract for the parties, and then enforcing it. {ie 


Suppose, before the arbitrators had met, either party 
became dissatisfied, with: the.‘agreement they had° made, 
for any reason, good'or bad, it would have been “+ 
competent for either to revoke the authority of 
trators; and if they had- proceeded. to make bane 
by it. Can it be less reasonable, that if the arbitrators 
make an unsuccessful attempt to estimate the price, either. 
party may refuse to nominate an umpire, or to, appoint 
other arbitrators? There may be.as much reason, or 
more, to avail themselves of the locus penitente at the lat- 


ter period, as at the. former one. . It isa right. equally, 


retained by both parties, since they have not’ 
Hy the 'sslainstn on. cpt se leas. op 
pel the other to proceed beyond the stipulation. 

But it is said, that the sale of Southall’s moiety... was 
complete ; and that all the arbitrators had to do, was to 
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Mar, 1819. ascertain the prics} which was & move matior of apcqunty 
Norco within the power of any person whe could c | 


Southall it was not easily done, is demonstrated by the a 
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equally within the power of the Master in Equity. 










not having heen able te accomyjlish it ; ind Wy deer ed 
doubted that they were sclected with 2 circumspect view = |) 
and calculation of their peculiar fitness for the task, and | 

of their competency 0 derive, from local observation and | 
experience, all the. facts necessary to enlighten their ju A 
ment. If such persoas were oppressed by the inquiry, 
is utterly improbable that any one appointed by the C x 
would find it less embarrassing, or be able to conduct Py | 
pip owiehe ay acm Avtatrse torte . i% 
A price ascertained by persons chosen as these arbitrators | 
weré, would, it is probable, be a very different thing from 

a price ascertained by a Master in Equity: and te com- © | 
pel Southall to convey upon receiving the hatter, weald be 
exercising an arbitrary discretion, which this Court — 
wholly rejects. It may not. be difficult, in general, te set — 
a price on any thing whieh is the subject of sale, to estix — 
mate the value of a rent, to decide on the quality of a 
piece of: merchandise, to settle the shares of gain and loss . 
between partners ; yet, when the parties have chosen arbi- 
trators te do it, the whole eurrent of authorities repels the 
interposition ef this Court. | Stronger reasons exist te 
prevent their interference in the particulur case, te ascer- 
tain the cost of the mills ; a task, which, according tothe 
usual manner ef conducting such business in this country, 
by persons doing the chief laber within themselves, as it = 
is called, and with their own slaves, calls for aknowledge 

of a pectliar kind, and a familiarity with customs and 
practices, which change with the geographical limits of —_ 
the State. The price of property is an essential article in. | 
the sale, and the books furnish ne case or principle autho~ |. 
rizing the Court ta substitute itself fer the arbitrators, 
where a substantial thing is to be settled hy them.” They, 
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will not do so, even to divide an estate, where the parties Mar, 1819. 
have selected particular persons to do it; | because jae a None 
personal confidence, which, in the nature of things, ca Sa 
pa at Seer the ‘will ofits authors. 


reo 
meas st can be found jn the 
to the case of Milner. v. Grey 3* and the. Cours sap } 
nion, that ibernare cians nine WE aeee ye 


this case than appeared in that. It is satisfactory to 
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John Le Mis his Gear wa 
hee | 


Rive H. rt sea” 
- of Thomas Miller, and 
Dc ise a ‘ 


Tees oe n, , apRaes. 


Pahl neko ar ase ib fs sbect bate 
net heat t Sacennent: iy mae ne 
the payment of his debts. q 

Th sen Se baa abe Rabon ; 

wollte Poesy wet Se ae od 
‘tors were then sold to. pay the testator’s debts. 
a weve MUTT OME Bib 4 Sk Lae ed genie 
Thomas, intrust for him, pie Serie, ger hip a tens es 
purchase money. 

Thomas, the legatee, filed his bill against Harwell, the surviving ¢xecu~/ 
tor, (Fleming having died) charged him with a misapplication of the 
purchase-money of the lands; that the lands were sold avowedly to 
pay the debts of the testator, and if the money had been applied to — 
this object, it would not have been necessary to sell the negroes, ‘The _ 
bill prayed, as against Harwell, that he be decreed to deliver up the © 
bond. which he had taken for the purchase-money of the megroes. ~__ 

The bill was also filed against Johnson, the purchaser of the lands, — 
charging him with notice of the trusts of the will, and with connivance 
in the misapplication of the purchase-money ; and prayed, as against — 
him, that if Complainant could not be otherwise relieved, he, John-— 
son, might be decreed to pay to Complainant the value of the negroes. 

To this bill the Defendants demurred, and showed for cause, that it ap- : 
peared by Complainant’s own showing, that he was not interested in — 
the question made in the bill relative to the sale of the lands, or the 
proceeds of the sale, nor entitled to have the bond delivered up. The 
demurrer allowed, for 
The personal estate is primatily liable to pay debts; and although the 
estator might have subjected any particular part of his estate to this — 
purpose, yet, in this case, he has not done so; he has given power to 
his executors to sell any part of the estate they pleased, to pay debts. 
This does not transfer to the real estate the liability of the personal to 
pay them; and, after the death of the debtor, the law directs the 
sonal estate to be exhausted, before the lands shall be resorted to for 
satisfying debts. 
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pay coplt padinnaaiiniael ‘aertatebeagl 
_ the first instance for such debts, and the lands ahem bg 
them sang he enbected ta sai pagel opoten in he wa Beet 
a ae act of 1784, ch. 11, 

If, then, the lands devised in this case had been sia teil alin? 
debts paid with the proceeds, the devisee would’ have s right to cal? 
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devisee of wehattel. o's fe Wi Lay mi en ee Law oyleoFS 


The principal rule in marshaling pone jy at when @ creditor may 
resort to both the real ’ MBjon 


: . tothe Bs tie be inal 


“will be confined to the out * 
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MEE 
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The Complainant le Wil the Coe fay 


Se 


‘deceased, and 


against Marmadicke' Fehon; and therein ‘eliarged, that 
Thomas Milter, Jateof Warren County, departed this life 
in April, A. D. 1806, having made and published ti -writ- 


Siggy ke Ya wil” Ot which he appointed Robert Fleming 


and Robert H. Harwell executes; who, after his death, 





196 CASES ARGUED AND DETERMINED iy ‘Trae . 


Max, 1819. proved the will in Warren County Court, and took out J 
Ter eters testanientary.. ‘That the testatordevised as follows, 
vais Siitee to-wit : “ 1 give and bequeath unto Robert Fleming, all 
Johuieu. my land which I now own ; and also the property which — 
« J have in the Store now occupied by Fleming and tay: § 
é self, to him and his heirs for ever.” ~ : 
« T give and bequeath unto my brother, John L. Miller, 3 
“« three negroes, Pompey, Cheyney and Clarissa, and their i 
“ , to him and his heirs for ever.” 4 
“¥ will th all thy just debts and fimeral expences ‘Ne’. a 
“ paid by my executors, out of my property, or the money — 
«ings ip O vale of eich ts ty ecorators ey ent mee 
“sary to be sold.” 3 
That the tract of land devised to Robert Fleming, con- — 
tained five hundred acres, and the stock in trade bequeathed — 
to him, amounted to fifteen hundred dollars: that Robert J 
Fleming was an alien, incapable of holding lands. 
That some short time after the death of the testator, Jas. — 
G. Brehon recovered a judgment against Robert Fleming 
and Marmaduke Johnson, in Warren County Court, for one _ 
thousand pounds, or thereabouts, sued out his execution 
thereon, and the money was about’to be raised out of the © 
of Johnson ; to avoid which, and to indemnify 
Johnson against the payment of this’ money, it was agreed 
between Robert Fleming, Robt H. Harwell and John- 4 
son, that the land devised to Fleming should be sold to 
Johnson for one thousand pounds or thereabouts; that in — 
pursuance of this agreement, Johnson discharged Brehon’s — 
judgment, and Fleming and Harwell, as executors of the — 
last will’of Thomas Miller, executed to him a deed for the J 
land. That the parties pretended publicly, that this sale 9 
was made for the purpose of paying the debts/of Thomas § 
Miller : but in fact.it was made for no other purpose than — 
to discharge Brehon’s judgment, and to keep Johnson 
indemnified. 
That te conaiichindyal, Wde gibt inid the abglienionel 
the purchase-money to the payment of the debts of Flem- 
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nig the debts of tho testator wore left unpaid: “That Flem- 
ing-goon afterwards died, intestate and insolvent. That 
since his-death, the creditors. of Thomas - Miller h | 
Robert H. Harwell, the surviving executor, and recovere 
to the amount of five hundred pounds and more ; 
to'satisfy which, the three negro slaves bequeathed to the 

Complainant, had-been soid by Harwell, the executor, and 
purchased by William Miller, guardian to. the Complain- 
ant, at the price of $1123: ‘That the said. purchase’ was 
for the benefit of the Complainant, and that William Mil- 
ler gave his own bond for the purchase money, payable on 
the —— day of ——. The bill prayed that Harwell, the 
executor, might be decreed to deliver up to Complainant, 
William Miller’s bond: that he and Johnson might be 
decreed to pay to the creditors of Thomas Miller, their 
respective demands, at least to the amount equal to the 
value of the land sold to Johnson, in’ order that such pay- 
ment might be applied in exoneration of the specific legacy 
bequeathed to the Complainant: and. that Complainant 
might have such other relief as in Equity he was entitled to. 

To this bill, Harwell ‘and Johnson demurred, and, for 
cause of demurrer, shewed, that it appeared by the Com- 
plainant’s own shewing, that he was not interested in the 
question made in the bill, relative to thé land, dr the sale 
or proceeds thereof and that it appeared by his own shew- 
ing, that he was not entitled to have the bond of William 
Miller delivered up to him. They also answered and 
sind Siaeelneenantn ema rela- 
tive to the sale of the land. . 

The case was sent to this Coen uad the: Sadi Were 
divided in opinion upon the questions arising on the demur- 
rer. The Chief-Justice and Judge Hall being of opinion, 
that the demurrer should be sustained, and the bill dismiss- 
sed ; and Judge Daniel, (who sat for Judge Henderson) 
being of opinion, that the demurrer should be overruled, 
we ee eee ° 
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Johnson. 


198 CASES ARGUED AND DETERMINED IN THE rf 4 


Mar, 1819. Dassen Taiijesittee Wt ts Sod Nt. aiSiBS aetna 
rane who claims to be placed in the shoes of the 
w. testator, and to have reitnbursed out of the sales ofthe real - 

Me raabe, estate, the value of his specific legacy, which hasbeen taken 
to satisfy their demands. — losaprom free: cion ones al 
the testator gave to his executors, a general power to sel} 
so much of his property as would pay his debts; and thig | 
must be taken as a charge upon all his estates, mpi | 
and personal. aren ere Speen et a 
legacy of negroes, and devised his land to 
Fleming, an alien. He appointed Robert Fleming 
Robert Harwell, his executors, who, by virtue of the 7 a 
on given:te Gling, the: ll, adh be Salo cheskehen al onl 
- cutors or trustees, sold the land to Johnson, who had full ~ 
notice of the’trusts of the will. Johnson has not:paid the 
purchase-money to the trustees, nor to the creditors of the 
testater. He has applied the money te the payment of @ - 
debt which the trustee, Fleming, owed, and for which pay< 
ment he was bound, as Fleming’s security, “He contendsy 
that this payment, being’ made by the consent, or at the 
request of the trustee, discharges:hi frem all further lia~‘ 
bility. 

I will examine, iat. eathoet: the, ndeandiabenthonnes- len 
placed by this. Court, in the situation of the creditors of — 
the testator ; andji:Adlyy Whether be cain. sustain: his bill” 
against Johnson, fot! Sige omen 
this case. - ? 

ist. [Tt appear that the creditors of, thestestator had | 
lien on both the real and personal assets, for the payment — 
of their debts. ‘The Complainant, who was only.a:specific 7 
legatee, had no other lien, bat: n, thn apncl gegen 
bequeathed to him. It is said by Lord Hardwicke, that | 
“It being the object of a Court,of Equity, that every 
‘‘ claimant upon the assets of « deceased person, shall be 
** satisfied, as far as such assets can, by any arrangement 
‘* consistent with the nature of their respective claims, be 
‘* applied in satisfaction thereof, it has been long settled, 
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« to, and another claimant only one, the first ¢ 
« resort to that fund on which the second has no’lién.”# 


Ib therefore; « specialty creditor, whose debt is a lien on "5%!" Harwell and 


the weal hescts, ‘receives satisfaction out ofthe personal 
assets, a simple contract creditor shall stand in the place 
of the specialty creditor against the real assets ;+ and lega- 
tees shall have the same equity.t So where lands are sub- 
ject to the payment of all debts, a legate shall stand in 
the place of a simple contract creditor, who has been satis- 
fied out of the personal assets.§ These authorities shew, 
that the Complainant has a right to stand in this Court in 

the place of creditors who have exhausted the fand set apart 
to satisfy him, and be reimbursed out of that fund which 
eevivebsreauedatiem. i: hamechd iestginpstee dae Be isvae they have 
left untouched. — 

2d. Has the Complainant, under the circumstances set 
forth in the bill, and admitted by the demurrer, a right to 
call on the Defendant, Johnson, for satisfaction ?—I admit 
that where the trust is general, as, to pay debts, the pur- 
chaser, although he has notice of them, is not obliged to 
see the money applied. But I hold, the moncy should be 
paid, and that without any collusion of the trustee to defeat 
the object of the trust. It is held, that purchasing from an 
executor shall never protect any person who has full know- 
ledge that the money will be misapplied.{] Johnson has 
never paid the purchase-money ; or if he has, it was with 
a full knowledge of the trust, and in direct violation of it. 
The payment of Fleming’s debt, to which he was security, 
cannot screen him from paying the purchase-money pro- 
perly. Wabile Cie Comphataatt ae 6 eights ‘eboort to 


*2 Atk. 446. 1 Ves.'312. 

$1 Vem. 455. 1 Bq. Ca. Ab.'144, 2 Yor. 763, © 2 Atk. 496. 
+ Ch, Ca. 117. 1 P. Wms, 730. 

§ 3 P..Wms, 323. 

§ 1. Bro. Ch, 186. 2 Fonb. 148. 

{ 2 Br. Ch. 434, 4 Br. Ch. 125,130. 2 Vern, 616. 7 Ves. 152. 








“tht where one claimant has more than one fund to resort Max, 1819. 
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Max, 1819, this money for satiation, and that dhe demurrer bya 
“ier be overruled. a 
Harwelland : a 
"Sie Hatt, Judge.—This case comes on upon a 
demurrer. The bill does uot state that any of the d 
which the, specific legacy of the Complainant was sold 4 
pay; wale abeciilliyy Mabti,: that. Ieiued the hee o dovaos 
It is therefore proper to examine the question, as if that 
legacy had been sold’to satisfy simple contract debts or 
What difference there might be in the case, provided those _ 
debts had been due by specialty, and’ bound the heir nd 
devisee, it is not necessary now to examine. Admitting! 
the fact, that the debts discharged by the sale of Complain- — 
ant’s legacy, were simple contract debts, it cannot be suc- 
cessfully contended, that Fleming, the devisee, was bound’ 
to contribute, because, in this State, lands are bound for the _ 
payment of debts of all kinds. It is true, that the statute | 
of 5th Geo. 2, ch. 7, as well ag our own statute law, im- 
poses upon lands that liability, and an execution taken out, 
would subject them, a’ well as the personal estate, in the 
hands of any person who is the owner of both. _ But, after — 
the death of that person, the lands cannot be legally sub-__ 
jected to an execution issuing upon a judgment obtained — 
against his executor or administrator. Sep 
administrater has nothing to do with the land. It descends _ 
ws Siecle eaitaae sean ales eelse tee 
be divested of it without notice, without being made a party _ 
to some proceeding’ instituted against him for that purpose. ~ 
How this was done before the year 1784, or whether any — 
regular mode was pursued, does not appear. It appears — 
probable, that there was no regular mode ; for the act. of 
1784, ch. 11, in its preamble declares, that “ Whereas . 
“ doubts are entertained, whether the real estate of de- 
“* ceased debtors, in the hands of heirs and devisees, shall 
“* be subject to the payment of debts upon judgments ob- 
“« tained against executors or administrators, in order to 
“ remove such doubts in future, and to direct the mode of © 
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“ proceeding in such cases, be ‘it enacted, 0.” The act. Mar, 1819. 


thenWirects a scire facias to issue, to give the heir or devi- 
see notice, &c. and in the 5th, section, power is given ‘to’ 


have assets in their hands to pay the judgment, or 
have wasted or concealed them : and to have an issue made: 
up to try that fact. If upon the trial of such issue it shall 
be found that they have assets, no judgment can be pro- 
nounced against the heir or devisee, upon the scire facias. 
So that it is clear, Jands cannot be made liable to the pay~ 
ment of simple contfact debts, except where there is mo 
pakapeel'cotnts in thebeats of the ponpatie set aeala 
trators. 


Miller 


v. 


the heir or devise, to plead that the executors or adinimis- eo R 


. Ei auidAinpprar. stagiign, ems to say that Fleming,’ es 


devisee, should contribute to the payment of simple contract 
debts, when the land devised to him was not answerable 
as long as there was personal estate. . Heirs and devisees’ 
camnot be sued, in the first instance, fer simple contract 
debts. Lands cannot be subjected to the payment of such 
debts, except in the way pointed out by the act of 1784. 
The act of 5-Geo. 2d, as well as an act of 1777, makes 
lands liable: the act of 1784, points out the mode of pro- 
ceeding against them after the death of the debtor. | 

But it is said, the executors in this case were authorised 
by the will, to sell any part of the estate they pleased, for 
the payment of debts; and, as they thought proper to sell 
the land devised to Fleming, the proceeds of that sale are 
liable to the payment of debts, and therefore the Gomplain- 
ant is entitled to recover the full amount of his legacy, out 
of the proceeds of such sale. On this‘part of the case, if 
is to be observed, that the testator himself might have sub- 


jected any part of his estate he pleased to the paymentof 
debts : if he has not dene so, the law will do it for ‘him. 


|. [think he has.not done 60: for, by giving the executors 


the power to sell the real estate, he has not transferred the 
liability of the personal estate to the payment of debts, :to 
the real estate : in other words, the executors have’not, by 


Bb 
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Max, 1819. the will, power to rain one legatee by, selling bis legacy, 
ae and place another.in the full enjoyment of his legacy, "be- 1 
v. _ Cause they do-not think proper to sell it. The right of 
Harwelland. compelling contribution remains as it would, if one legacy 
was sold by execution and another not, which was equally 
bound for the debt. Let us then suppose, that the land in — 
question liad been devised to A B, and not to Fleming, 
and the-executors, had thought proper to sell it. Certainly 
A B would have aright, to call upon the legatees of the. 
personal estate te make his devise good to him,..because it — 
had been sold to satisfy debts for which it was not liable, ; 
but for which their legacies only, were liable. If this be 
correct, the money for which the land was sold being in 
the ‘hands of Fleming, is where the law would place it : 
for, if that money had.gone in discharge of debts, the Com- — 
plainant’s legacy would be bound to. make it good. The 
reason why power is frequently given to executors to sell 
property at discretion to pay debts, is, that they may. not 
be tied down to the slow mode of proceeding pointed out 
by law, by applying to Courts for permission to sell pro- 
perty, when they shall be notified of debts existing against — 
thé estate. . 

Another circumstance has been relied upon, ana thetic, | ; 
that Fleming is an.alien, and, cannot hold Jands., Whie- — 
ther he can hold Jands.or. not until office found, I shall not: 
enquire : I shall only refer, in support of the.aflirmative of 
the proposition, to Co, Lit..2 B. 52 B. 129. Dyer 2 B._ 
Powell. on Deyises,. 316... 10 Mod. 128... 7 Cranch, 619, 
1, Mass.-Rep, 256. Suppose, for the sake of argument, — 
that the heirs at law are entitled ; this suit is not brought — 
by, the Complainant in that character. It does not appear 
who the heirs at law are. The’ bill is brought by the 
Complainant to compel Fleming to make good his legacy, 
which was sold for the payment of debts, or to contribute 
therete. Whether the land be devised to an alien; if it 
be, whether the heirs at law be entitled, or whether it 
escheats, matters not. It is not liable to the payment of 
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. that the bond of William Miller may he delivered up, and 
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d until the personal estate be exhausted. ' Whateve® Mar, 1819. — 
view, therefore, I have been enabled to take of the subject, a a <n 


1 am convinced the demurrer should be sustained and the 
bill dismissed. | 
Tavtor, Chief-Justice—The facts forming this case 
aré shortly these. Thomas-Miller died in 1806, having 
first made his will, by which he appointed Robert Fleming 
and Robert H. Harwell his executors’; both of whom 
qualified, and whom he directed to sell such part of his 
estate for the payment of his debts as they might think 
proper. He also devised to R. Fleming, one of his execu- 
tors, a tract of land in Warren County, and bequeathed to 
him his stock in trade, to the amount of fifteen hundred 
dollars ; and to the Complainant, his brother, he bequeath- 
ed three negroes. After the death of ‘the testator, Brehon 
recovered a judgment against Fleming, and M. Johnson, as 
his security, for about one thousand paunils, and an exe- 
cution issued, which would have been: levied upon Jolin- 
son’s property ; to avoid which, he and the tio executors 
made an agreement, whereby he became tle purchaser of 
the land for the price of une thousand pounds. ‘This sale 
was ostensibly made for the purpose of paying the debts 
due’ from the estate, but was, in reality; the result of a 
combination between’the executors and Johnson, to dis- 
charge Brehon’s judgment. The consequence of the sale 
was, to leave the debts unpaid, and to expose the Com- 
plainant’s legacy, as the only fund out of which the credi- 
tors could obtain satisfaction. This has accordingly been 
sold, to satisfy the judgments against the executors, which 
the Complainant alleges, ought to have been paid by the 
sale of the land. ‘William Miller, guardian of the Com- 
plainant, became the purchaser of the negroes in for 
the Complainant, and gave his bond for the ' pa’ of 
the parchase-money. Fleming, who was'an alien, died 
soon after the sale, insolvent. “The prayer of the bill is, 
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the Defendants decreed to pay such sum of money as the 
Complainant is entitled to. ivr 

The Equity relied upon in the bill, consists in this, that 
the Complainant has lost his legacy, because the price of 
the land was not applied to the payment of the debts. To 
support this ground of equity, it ought to be shewn that 
the land was liable to the payment of the debts, and thata 
specific legatee is entitled to call upon the devisee of the 
land, in exoneration ef his bequest. If either no power 
had been given to the executors, to sell such property as 
they thought fit, for the payment. of debts, or they had 
omitted to exercise the power, the Complainant’s legacy 


would have been first liable, and on that proving deficient, J 


the creditors would have resorted to the land. Had the 
debis been satisfied out of the Complainant’s legacy, he 
could not stand in the place of the bond creditor, because 


the devisee of land is as much a specific devisee, asthe | 
specific devisee of a chattel.* With less reason can’such = 
a claim be made where simple contract debts have exhaust- 

ed the legacy. The principal rule in marshalling assets 4) 


is, that when a creditor may resort to both the real and 


personal estate, and a legatee can only resort to the per- 4 


sonal, if that be insufficient to pay both, the creditor will 
be confined to the real estate : or if he has been satisfied 
out of the personal fund, the Court will permit the legatee 
to stand in his place and receive satisfaction out of the real 


_ estate, to the amount of what has been taken from the per- 


sonal. But this rule can only operate where the real, - 


estate is charged with the payment of debts or legacies, or 
where the creditor has a lien upon it, except where the 
donee is heir at law, and then against him, the lands will 
be liable to the specialty debts, in ease of the personal 
estatnt: In this case, there is nothing stated in the bill 
whence it can be inferred that the debts were due by spe- 
cialty, and it must be taken for granted, that they were 
not so. They have therefore been paid out of the proper 


*3P. Wms. 324. {1 P. Wms. 679. ¢ 3 Atk. 272. Amb. 127. 
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and primary fund, and this would be a sufficient: reason for 
refusing relief. But if the debts had been due'by specialty, 
contribution could not have been claimed against the spe- 
cific devisee of land. I have considered Fleming as the 
devisee of the land, notwithstanding the statement in the 
billy that he was an alien; and I believe the law to be well 
settled, that an alien may take by devise, although there 
be some cases and dicta to the contrary. The question 
occurred before Lord Hardwicke, in Knight v. Du Ples- 
sis,* who said he did not remember any doubt or distinc- 
tion, made between a grant, conveyance, or devise to an 
alien; for an alien might take; the only consideration, 
therefore, would be, for whose benefit: And this opinien 
is adopted by the modern writers on devises.+ 

As the Complainant, then, would be entitled tono relicf 
in this view of the case, it is to be enquired whether his 
claims are strengthened by the power given to his execu- 
tors to sell, and the execution of the power by the sale of 
the land... The testator has not placed the burthen of the 
debts upon any particular part of the estate ; it is, there- 
fore, left to the operation of law, and:it was entirely in the 
discretion of his executors as to. what part should be sold. 
Had they disposed of the Complainant’s legacy for that 
purpose, he could have no claims against Fleming, as the 
cases cited prove :-and it is difficult to imagine that Har- 
well and Johnson should be responsible to him, the one for 
selling, and the other for purchasing land, which was 
chargeable with no claim, either of his or the creditors. 
Upon the supposition ofthe combination charged in the 
bill, between Johnston andthe executors, no one can call 
them to an account for the misapplication of the purchase- 
money, who would not have an interest in the land if it 
had remained in Fleming’s:possession till his death. _Whe- 
ther this would be the:heir at law ofthe testator, of Flem- 


ing, or the Trustees of the University, claiming by escheat, 


it is not necessary to determine: ‘Bhe Complainant is an- 


* 2 Ves. 360. 7 Cranch 618.° + Péwell316..3 Cruise, Title Devise. 
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nounced only in the character of a specific legatee, claim? © 9 
ing satisfaction for his legacy. It is certainly not to be  “} 


approved of, that the land should be sold avowedly to pay —_ 


the debts of the estate, and afterwards, that the money | 


sliould be applied to different objects ; but if the transac. 
tion had been called by its true name, a sale for the benefit \ 
of Fleming, upon what ground could it have been assailed? — 
The devise was. to him: he was aninhabitant of the State,’ . 
and a few years longer life and residence, would have enti=\~ 
tled him to the rights of citizenship. It is bltdgethed init ) 
probable, that the State, or any person claiming under her, 
would have disturbed him in the enjoyment of the land, had 
he chosen to keep it. . 
The case of Long v. Short,# has been cited by the Com- 
plamant’s counsel, to show, that the specific devisee of 
land should contribute with another specific legatee to the 
payment of debts. But in that case, both devises were — 
derived from the same subject, which was separated intoa — 
fee and lease for, years ; and a devise of a term for years 
being as much a specific devise, as a devise of lands in fee, 
to defeat either would equally disappoint the intent of the 
testator: and the devisees were decreed each to contribute — 
in proportion to the value of the respective premises. But — 
the deficiency was made to fall upon the lands of inheri- 
tance, only so far as it arose from the payment of spe- — 
cialty debts ; as to the simple contract debts, they were — 
chargeable solely on the leasehold. The case does not 
preve any thing towards establishing the ‘point that the 
lands were bound to contribute in this case to the Plaintiff’s 
legacy. Upon the -whole, it appears to me, that the De- 
fendants have equal equity with the Complainant.’ The 
land has been applied to the benefit of him te whom it was 
devised ; and when the testator directed a sale for the pay- 
ment of his debts,'.it is not to be presumed that he meant 
a sale of the lands, neither in point of law, nor according 
to the usage of the country, which is‘ rather to pay debts 


*1 P. Wins. 403. 
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Jaw in their favour, the bill must be dismissed. _ 


Samuel Strudwick and others 
v. 
Pasquale Paoli Ashe and Wife. 


A man dies seised of lands situate in two counties, The lands in one 
county are partitioned among the heirs at law, by commissioners 
appointed by the County Court, agreeably to the provisions of the act 

‘of 1787, ch. 17. ‘This partition does not preelude the Court of Equity 
from decreeing. a sale ‘of the lands situate in the other county, if it 

: Appear to the Court that partiGen cannot be made of the lands without 

injury to.the parties interested. . 


This was a pétition ‘filed in ‘the Court of Equity for 
New-Hanover ‘County, ander ‘the’ act of 1812, ch. 25, 
which gives to the Courts of Equity power to decree the 
sale of lands, where it shall appear that an actual partition 
cannot be made without injury to some, or all, of the par- 
ties interested. Samuel Strudwick, the elder, died in 
July, 1810, seised of real estates situate in the counties 
of Orange and New-Hanover. The petitioners, and Eli- 
zabeth, wife of P. P. Ashe, were his heirs at law. Parti- 
tion had been made of the real estates in Orange, by com- 
missioners appointed for that purpose, agreeably to the 
provisions of the act of 1787, ch. 17. This petition was 
filed, praying for an order to sell the real estates in New- 
Hanover, upon the ground that they could not be parti- 
tioned without injury to the parties interested. It ap- 
peared to the satisfaction of the Court, not only by sundry 
affidavits appended to the petition, but also by the finding 
of a Jury, that partition of the real estates described in 
the petition could not: be made without injury to the par- 
ties interested; but, as part of the lands descended from 
William’ Strudwick had been partitioned, and those de- 
scribed in the petition had not then been taken into view 


| ro New-Hanover. 


with personal property ; and the Defendant’s having the Mar, 1819. 
Ka ae 
Ashe. 
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Mur, 1819. by the commissioners, so as to enable the Court to decide, 
ccc whether, if all the lands descended had. been taken into. 


Ashe. 


view by the commissioners, partition could not have been — 
made without injury to any of the parties, the Court 
doubted whether the case of the petitioners came within 

the purview and meaning of the act of 1812, ch. 25, and | 
sent the case to this Court. 4 


By rue Covrt.—The verdict of the Jury is, that the 
lands cannot be divided without great injury to the peti- @ 
tioners, and that a sale would be greatly to their interest,” 

This brings the case completely within the act of 1812, 
ch. 25, which authorises the Court to make an order. of 
sale in all cases where an actual partition cannot be made ~ 
without injury to.some one, or -all, of the parties inte- — 
rested. That the lands.in Orange have betn divided, — 
makes no change in the power of the Court as to. those | 
now in question. : 
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. wises to his two Gaughters and their heirs forever, to Be 
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Bowtie me hi stat: ta.) HOLLY 








death, eh Mela ead wm eal with the whole 
blood. tue bs E 
it do pine <i Mla Wl 
der whom Complainants and Defendant both claim, died 
Ce. 
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Mar, 181% in the year. 1307, aciouet Abe pds invasion - 
‘iiay and.without issue, William Saltery the grandfather of 
».  Siidh William, died in the,year. published his 
Hendon. last will duly executed to pass anny aetna 
in he devised to the said William James, . 
sent kal in the bill, .W : 
ak tha, ablieatjanof bio wil i 
at the time of his death, several daughters ; and an only. 
son Richard Salter, who was the father of William James, 
died in the life-time of his father, and before the publica. 
tien.of his will, _ William James had two sisters, si 
and Sarah. Magid and: without issue, 
The mother: of William James, after the death of her jius- 
band, Richard Salter, intermarried with Archibald M’Kay, _ 
and had issue, Alexander, Eliza and John, who are the 
Complainants in this case, and brothers and sister of the 
half blood on the maternal side, of William James... vitor 
earn Jn Bs Com fn decide bets Hp > 
baneited ennai the real bain of 
Salter... big 


Tax1or, Chiet Justice delivered the opted of the RY 
Court : 4 
William. Salter, dovieee. to-hio. gramdaons. William James ; 
Salter, the land in question, and died in ty ee 
when the will was made, several. aught 


the heirs at law of his grandfather. “OF the two sisters of 
William James, one died without i , thd the other in- 
termarried with the Defendant. The Complainants are 
the children of the mother of William James, by a second 
marriage, and of course his brothers and sisters of the half 
~ blood of the maternal.lines and the question is, whether 
the land shall be divided between them and the Defendant’s 





\ sUPiEME, count 6 SORTIROMiED,, 


21t 


wife, the sister of the Wwepbe Setar wlth the batter Mar} 1819. 


RES RIN AE of 


If William James Salter acquired the land oabliine 
srithsaaiihy perches; Ake oniplainint are entitled ‘to 
share with the wife of the Defendant : If he acquired it by 
descent from his grandfather, and the will operated nothing, 
then the sister of the whole blood will exclude the brothers 
and sister of the half blood, accofding to the cases of Pip- 
kin and others‘v. Coor, and Ballard v. Griffin.* If aman 
devise his land to his heirs without. changing the tenure or 
quality of the estate, the heirs are-in by descent ; and in 


3 they would have taken if the ancestor had died intestate, 
the Jaw is‘the same. In conformity with this'rule, it was 


decided, in. the case of- the: University’, Holstead,+ that 
where a man devised to his two daughters ‘and their heirs 


/ forever, to be equally divided between them, the devise was 


void, and they took by descent, because’ the words made 


; 4 them tenants in common, which they would have been un- 


a It had beer decided in a case 
years before, that where the daughters who were the 
mh AN RES 9 So RC 
will made before. 1784, they took by purchase.t And in 
this case, if William James Salter had been the sole heir 
to his grandfather, there could have been no doubt that he 
would have'taken by descent, and the devise must have 
been held void. But there were several daughters of Wil- 
liam Salter, (how many is not-stated) who survived him, 
and who were consequently his heirs.at law, together with 
William James, and would have been entitled to an equal 
share with him. Whether all, the land, or an equal part, 
was devised to William. James, dees not appear from the 
record, and we cannot presume either way. Now al- 
though the act regulating descents directs that the heirs 
shall take as tenants in common, yet I.apprehend the 


#1 Law Repos, 103. 240.595. f idem.406. } Conf. Rep. 2917 
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Mar, 1819. design of that was sali siliiindapeialilcing as 2 , 
‘ae reality, besides'the: uilty-6h peaeeiaito) aiiy hepa oF . 
mS assimilated to parceners by the unities of title. = 
all coming in by descent from: the same‘ancestor, and: 
claiming the same interest. Suppose the’ devise in*this' 
case to be of all the land which,belonged to the a 
father; the'testator';it may be asked)-whitipart of it im 
be claimed as heir, by William James? Certainly only. — 
an equal share with the rest of the heirs; and, therefore, — 
ta view the cane uni ayant aerate neni tbe Saeee 
could only be considered void as to that share 
devisee would take all the rest as a purchaser w 
will. But, upon the supposition that the devise 
to such share as the devisee would have inherited, Feannot’._ 
find any solid ground-on which it is to be adjudged void.’ . 
In the case of parceners, a devise to one is deemed good; _ 
as where one having two daughters, devises ‘all to one > 
she shall take all by the devise, and shall not take a moiety 
See net ae 
is not a devise to an heir, because both parc 
heir, and the one is not an heir without the other. vite 4 
can be no such descent as the descent. ofa moiety to one: 
coparcener as heir. - If one plead a descent “ Uni-Felic ¢ 
Cohceretti,” it will be ill. - Besides, if it were held that one’ 
took a moiety by descent, it must be held, consequently; that 
the devise, as to a moiety, was void, and then that moiety 4 
ought to descend to both, as heirs to the testator, and con-" 
sequently the devisee would have but three-fourths of the 
jands where they were devised to her in tote. « “This was L 
determined in the case of Reading v. Royston. There, D =} 
C, having two daughters, one of which had issue a son, — 
and died, devised the land to his son and his heirs forever; j 
and the question was, whether the sonshould take all by the 
devise, or the one moiety by descent, and the other moiety. 
by devise ? for then, as to that moiety he took by. descent, 
his aunt, the other daughter, would be coparcener with 
him. And it was argued, that where two titles concur, the 
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elder shall-be.preferreds.and'that’as to one moiety, which Mar, 1819. 
thé’ grandson had by the devise, he had the same estate in the Gor 
it, and noné-other by the devise, than he would havevhad. =. 
without it 3. ‘and, therefore, since the devise worked no al-’ pei. 
teration in’point of estate as to that, the grandson should 
takerit in potiori jure, which was by descent. “But it was 

resolved by the Court) that the grandson’ ‘should take all 

by'the devise, and could not take-'a moiety by the descent 

as heir, and @moiety by the devise.* © Much of the reason- 

ing in these-cases is applicable to the case before us, and 
théfanalogy in principle has*considerable strength. The 
conclusion is, that William James took under the devise as 

a purchaser, and that the Complainants. are entitled to 
— division of ee with eeneient. © 


aA 


a ve get i cehiais 
adobe ae. ‘ $From Surry. 


Mieshack/ranklinjexcontor of the last will en 
- ., of Gideon. Edwards, deceased. - p 


Suit instituted Ons Sheriffs bond against Sheriff and’ his sécurities. 
"Pending the suit one of the securities dies, and a scire facias is ordered 
pn it AMMEN 0 8 Sie dads 
— ~ The continued against 
oa iy ; many years, and then dismissed. During the 
oasis yresge  g ganda elapsed 
from the death of one of the’securities, a suit is instituted against the 
executor of the last will of the deceased security, and to this suit he 
pleads in bar the act of 1810,. eae ae 
_ suits on Sheriff’s bonds, &c. + Plea sustained ; for 
The act limits the bringing of the suit to three years after the right of 
action accrues; and neither the pendency of the suit against the other 
Defendants, nor the order for a sci. fa. to issue against the representa- 
tives of the deceased security, will take the case out of the operation 
of the act. 


John and Alexander Brown, having recovered a jadg- 
ment against James Parks, sued out a capias ad satisfaci- 


*C. Litt, 163. b. Salk. 242, 21d. Raym. 829. 
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May, 1819. endum, upon, which he was arrested and committed to 

Tenmery alah Tiss Bionpirelly Satie ok; Went ea 
meant Faen prceeth Seat de Core 

M. Frankl: erin the writ of ot. éa. brohight suit, inthe 
Court of Law for the District of Salisbury, against 
gerald, the Sheriff, and his securities, Gideon E ><a 
Reuben Grant, Jame Bryson, Hardew Awards and i 
cob Shepperd. ‘The suit, was brought'on the Sheriff's 
bond, and the breach aged was the escape of Parka. 
The suit was returnable to March term, 1805, and at Sep-_ 
tember term following, the death of Harden Edwards, & 
of the Defendants, was suggested, and leave given to pr 
ceed against the others. Administration on the estate 
Harden Edwards*was not granted until two terms had) 
elapsed after his death, and the suit had abated as to him. — 
At April term, 1808, the death of Jacob Shepperd, one of — 
the Defendants, was suggested: and at October terms: 
1810, the death of Gideon Edwards, another of the T 7 
dants, was suggested. A scire facias was ordered against 
his representatives, but no return or proceeding was_ 
thereon. At October term, 1817, the out was «dismissed © 
at the Defendants’ cost. i 
At-Septomber-term;’1814, of Surry Superior » the 
Plaintiffs instituted this suit against Meshack ‘Franklin, _ 
the executor of the last will of Gideon Edwards, deceased 5 
and the Defendant pleaded ‘in bar the act of 1810, ch. 18, | 
entitled “ Ain act relating to bons given ty Sherilb ‘andj 
Clerks of the Superior Courts, and Courts of Pleas and — 
Quarter Sessions.” Upon the trial of the case, the’Court — 
ete ear in et Tees 
Plaintiff appealed, and , 


Tax1or, Chief-Justice, delivered the isis of this 9 
Court: 4 


This action is founded on a Sheriff’s bond, and brought 
against the executor of one of the securities. The cause 
of action accrued before the year 1810; and the act of 


_ 
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bly passed in that year, limiting such suits to a cer- Ss 
tain. period, is relied.on by the Defendant as a barte the 11. co The Gov'r 
action ped op aren aapeay Herre 7 


leatl Pepi ne ow xin tyme Be 
October, 1810 5 and the circumstance of its continuing: to 
be ges against the other:parties,: cannot affeot the 

‘of the act upon this case—Between the abate- 
Scotike suit spalant Ielveeiec halias toaeaeeesione 
of this action, nearly four years elapsed, whereas but 
three were,allowed, even in an origiual action. The act 
contains no clause, upon the equitable construction of 
which; the right of the is saved ; nothing, cor- 
responding to the sixth section of the: act of limitations of 
1715, allowing 8 ‘Year after a reversal or arrest of judg~ 
podiildly embenee this case, on-accaunt of the. great Inpoe 
of time ; and it cannot be contended that the institution of 
a former action in time will make the present-action in 
season. ae cee 2 eee eee ee 


_# Tattw, 261, ‘ ‘Witte Rogge © Strange 907, 
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be - “a @ ¥ j 4 
: Shea iB + % 
ag , haeGh Wr nee 


J . : Pay ee 
F Cumberland iat 
rom . i 
- : is Oude, eee tae 
. f Ra 


‘fk State 
Timothy Williams. 


Indico ghanges Defendant with « felonious, ee begat t 
“ carrying a ay, a certain Bank note, issued by the Bank of New | 
The note in evidence a 
Tee Prctilcn 2 Wee dees ats GAR eRe bern.” The Defen. 
dant was acquitted, because the ‘evidence did not support the chargé, 
He was then indicted “for feloniously stealing, taking, and carryitig: 
' away, a certain Bank note, issued by the President and tors of 
# the Bank of Newbern.” To this indictment he pleaded « f a) 
by acquittal,” and, to support the plea, produced the record ofthe rst 
indictment, and the proceedings had thereon. Held, that’) 9/77 
Pe ee ee ee ee 


At March Term, peaprcares nt ne 
the Defendant was indicted for “ feloniously stealing, 
“ ing, and carrying away, a certain Bank note, 
« the Bank of Newbern, bearing date the 6th a ae 
45 wsibbori:in tihotar of our Lied. oun aia 
“dred and nine,» subscribed with the anna 
“ M’Kinlay, President, and M.C. Stephens, Cashier, ;fc 
“< the Earn reameoeee * G. Curry, or 
«‘ demand, the said Bank uote, being then and there, 
“s valsjaf hogy: deliaenjiamnd hiteg-siameitsitie saan ; 
« chattels, of John Ray, and the money therein mentioned, 
6 payable and secured by the said Bank note as aforesaid, 
then and there being due and unsatisfied, to the said 
« Jolin Ray, the proprietor thereof, against the form of © 
‘ the statute in such case made and ‘provided,” &c. 
The Bank note offéred in évidence upon the trial of the ~ 
indictment, was in the following words and figures, to-wit : 
“No.413. 0 «° D. 4. q 
n “ The President arid Directors of the Bank of Newbern, promise 
& to pay G: Curry; or hearer, on demand, four Dollars. a 
Néwbern, the 6th day of Nov. 1809. 


? FOUR. : 
“ M. C. Sreruzns, Cash’r. Jas. M’Kixuar, Pres.” 
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On behalf of the Defendant, it was insisted, that as the Max, 1819. 
indictment charged him with feloniously stealing, taking, oy 


and carrying away, a Bank note « issued by the Bank of 
Newbérn,” and the note offered in evidence, purported to 
be issued by “ the President and Directors of the Bank of 
Newbern,” the evidence did not support the charge; and 
of this opinion was the Court, and the Defendant was ac- 
quitted. 

At September Term, 1817, the Defendant was indicted 
** for feloniously stealing, taking, and carrying away, a 
“ certain Bank note, issued by the President and Direc- 
« tors of the Bank of Newbern, of the Number 415, letter 
“ TD), dated Newbern, the sixth day of November, in the 
“ year of our Lord one thousand eight hundred and nine, 
“‘ subscribed with the name of James M’Kinlay, Pres’t.” 
&c. pursuing the description as given in the preceding in- 
dictment. 
To this indictment the Defendant pleaded «. former 

acquittal,” and the Solicitor for the State replied, “ nul 
“ tiel record.” And the record of the first indictment, and 
the proceedings had thereon, was offered in support of the 


plea. The Court was of opinion, that the record produced — 


Gi ot spar he pln 5 =< eer eee 


By THE Coca eal polka retiiced pe not support 
iaae- Leb teite Bt erie Pop ele 
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v. 
Williamson. 
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May, 1819. 
Saeed 
William Shepperd and others 


V. 
The Ex’r of Andrew Murdock, dec’d. 


A negro slaye being mortgaged in 1784, and the parties living in the 
same neighborhood all the time, the mortgagor never applied to re- 
deem until 1805. The mortgagee in answer to the application said, “he 
was old and unwilling to have a law-suit ; and he would deliver up the 
negro, if the mortgagor would pay the money loaned, with interest, and 
charge nothing for the hire of the negro.—This is a recognition of a 
then subsisting unsatisfied mortgage, and relieves the Court from con- 
sidering whether in this country the time of redemption should ond 
shortened, from the policy of our laws in quieting claims at law within — 

a shorter period than is required in England. “4 
The time is to be, computed from the last period at which the parties ~ 
treated the transaction as amortgage ; in an action at law, the acknow- 
ledgment of the mortgagee in this case would take the case out of the 
statute of limitations. For as the law requires not an express promise _ 

for thé creation of a duty, but raises the promise whenever there is a 
sufficient legal consideration, so it will keep that promise alive,’ where 
there is an acknowledgment of a sufficient subsisting unsatisfied consi- _ 
deration. ; 

Nor can it avail the mortgagee any thing, that he declared he would give — 

xf up the negro, to buy his peace. Things exist independent of their — 
names ; af from the nature of the thing it afford no evidence of the 
debt or duty, if the sole object.of it was to avoid labor or expence, not 
from a belief of loss in the thing itself, then it can weigh nothing, be- 
cause it confesses nothing ; and if it be taken as the confession or ac- 
knowledgement of the party, and taken altogetheg, there is no debt or 
duty acknowlédged. But if from the nature of the offer, confession or 
acknowledgment, the Court perceive in it an acknowledgment of the 
debt or duty, that weight is to be given to it, which is given to all other 
evidence, notwithstanding the party, at the time of making it, attempt 
to give ita name which he thinks will make it weigh nothing. , 


Complainants filed their bill to redeem a negro slave 
mortgaged to the Defendant’s testator many years before 
the filing of the bill ; and the facts.as agreed upon by the 
counsel were as follow, — 

On the 21st day of December, 1784, William Shepperd 
being in possession of the negro boy Limus named in the 
bill, borrowed 30! from Thomas Willson, and to secure 


| Prom Orange. 
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the. payment. thereof executed to Willson a deed in the fol- 
lowing words, to wit, 
: Know all men by these presents, that I, William Shepperd, of Orange 
* County, in the State of North-Carolina, have bargained, sold and deli-. 
“"vered unto Thomas Willson.of the County aforesaid, and by these pre- 
sents, in plain and open market according to due form of law, have bar- 
gained, sold, set over and delivered, one negro boy Limus, about eight 
“ years of age, unto the said Thomas Willson, for and in ¢onsideration of 
* the sum of thirty pounds, in gold and silver to me in hand paid,’ by the 
“ said Thomas Willson ; and Ido hereby warrant the fitle of the said ne- 
“ gro boy, to the said Thomas Willson from the right, claim or title of 
“any person or persons whatsoever : Provided nevertheless, and it is 
“ hereby agreed by and between the said parties, that if the above said 
“William Shepperd, his heirs or assigns, shall well and truly pay or 
* cause to be paid unto the said Thomas Willson, the aforesaid sum of 
“‘ thirty pounds, in gold or silver, with lawful interest from the date 
“hereof, on or before the 20th day of March, next ensuing the date 
“hereof, then and in that case, the title to the said negro boy Limus, 
“ shall revert to and be vested in the said William Shepperd, and not 
“therwise.— Witness my hand and seal, the 21st day of Dec’r, 1784. 
“ WM. SHEPPERD, (Seal.) 
¢ — in presence of 
“Wm. Rar, 
“ Satty Harwoop.” 
“ December 22d, 1784. 
“ Tucknowledge'to stand to the risk of the within negro’s life, and if 
“ he should die in the space of the time within mentioned, that it shall 
“be my loss. 


- 


“WM. SHEPPERD.” 


On the first inf of May, 1790, Thomas Willson assigned 
the said deed to Andrew-Murdock, who took possessidn 
of the negro Limus ‘immediately and continued in posses- 
sion until the filing of this bill. In the full of the year 
1790, Murdock called upon Shepperd, and requested him 
to take the negro Limus and pay ‘him the thirty pounds 
with the interest which had accrued thereon. Shepperd 
refused. He lived within twelve miles of Murdock’s resi- 
dence, and was'in good circumstances, able, at any time 
from the year 1790 to the filing of the bill, to advance the 
thirty pounds and interest. ae 

In February, 1805, Shepperd tendered the money which 
Willson had loaned to him, with the- interest which “had 
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accrued, and demanded the negro, and seven hundred dole | 
lars for his services whilst in Murdack’s possession. Mur-' 
dock refused to accede to the demand; but saying that/he 
was old and unwilling to have a law suit, he declared his 
willingness to deliver up the negro Limus, if Shepperd 
would pay him the thirty pounds with interest, and 
demand nothing for the negro’s services. 

In the fall of 1805, Shepperd filed this bill to redeem 
the negro, and prayed for an account. Murdock, in his 
answer, insisted upon the full price at which the negro had 
been mortgaged, upon his application to Shepperd in the 
year 1790, to redeem, and Shepperd’s refusal, upon the’ 


lapse of time from 1790 to the filing of the bill in 1805, 


upon Shepperd’s ability to advance the money, and the 7] 
understanding of the parties as to the risk of the negro’s | 
life after the 25th of December, 1785. } 

It was submitted to this Court to decide, whether the 
Complainants be entitled to redeem ; and if so, upon what — 
principle the account for the services of the negro ought ~ 
to be taken. 


Henperson, Judge, delivered the opinion of the Court: — 
This must be either a contract of sale or mortgage ; it. 


- cannot be both, nor can it be one without possessing all its 


essential requisites, 'The’attempt, therefore, to throw on 
the mortagee the risk of the life of the negro, after a par- 
ticular period, and when it was a mortgage, was vain. It — 
is true it is a circumstance to show it was not a mortgage ; 
but it is of no avail, allowing it to be one. For it is im- 
possible that,a thing shall be and not be at the same time. 
Assuming this to be a mortgage, as it unquestionably is, 
the risk of the slave’s life was with Shepperd as long as_ 
the contract continued a mortgage ; that is, as long as the 
slave was redeemable. 

The principal question in this case is, whether the 
equity of redemption be lost ; and we are relieved from the 
decisson of the point pressed upon the Court, that in this 
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the policy of our laws in quieting claims at law within a 
shorter period than is required in England: For we con- 
sider the transaction of 1805, a few months before this bill 
was filed, as a complete recognition of its being then an 


existing mortgage. ‘The time is to be comiputed from the. 


last period at which the parties treated the transaction as 
a mortgage. Here ‘the Defendant, Murdock, offered to 
surrender the slave, if the mortgage money and interest 
should be paid to him, and the hire given up. This is 
acknowledging the tenure by which he held him; that he 
had never foreclosed the equity of redemption, and that Shep- 
perd had never released or abandoned it. In an action at 
law, where the statute of limitations were relied on, it would 
have taken the case out of the statute, although he demand- 
ed an exemption from the hire. For as the law requires not 
an express promise for the creation of a duty, but raises 
the promise wherever there is a sufficient legal considera- 
tion, so it will Keep that promise alive where there is an 
acknowledgment of a sufficient subsisting, unsatisfied con- 


sideration. ‘As if a man were to say, that “I purchased 


“a horse of you twenty years ago, for which I agreed to 
“ give one hundred pounds; but.I have never paid 


‘you, and I never will, and I shall rely on the statute of _ 


“< limitations.”” There can be no doubt but that this would 
take the Case out of the statute of limitations, contrary to 
his express declaration. So Murdock refusing to deliyer 
up the fegre upon the usual terms of redemption, yet 
acknowledging enotgh to shew that it was an unsatisfied 
mortgage, shall be compelled to surrender up the mort- 
gaged property upon the usual terms; nor can it avail 
him any thing, that he declared that he offered those terms 
to buy his peace, by way of compromise. Things exist 
independent of their names : their names are only to point 
out or designate them. The thing is not altered by its 
name: Call it as you please, it remains the same thing 


country the time of redemption should be shortened, from Max, 1819. 


still. If from the nature of the thing it afford no evidence | 
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Mar, 1819. of the débt or duty, if the sole object in making it was to 
shepperd avoid Jabour or expense, not from a belief of loss in‘the, 
ee thing itself, then of course it can weigh nothing ;-beéause 
Executors, it confesses nothing, and if it be taken as the confession or 
acknowledgment of the party, and taken altogether,there 
is no debt or duty acknowledged. But if from the nature, @ 
of the offer, confession or acknowledgment, call it what 
you will, the tribunal which decides. the fact, perceives in 
it an acknowledgment of the debt or duty, that weight is 
to be given to it which is afforded to all other evidence, 
notwithstanding the party, at the time of making it, _ 
attempt to give it a name which he thinks will make it) 
weigh nothing. In this-case, there cannot be a doubt that 
the party misnamed it, in saying his only object was to 
buy his peace. « His object was, tp liquidate a claim from 
which he had serious apprehensions. It must,- therefore, 
be considered as a recognition of the mortgage. 
This may. be called a hard case, because Shepperd lay 
by so long. But Murdock might have hastened: him, by 
calling upon him in a Court of Equity, to redeem or to be 
foreclosed. Shepperd may, therefore, redeem upon paying 
the principal and interest due on the mortgage, up to the 
time of redemption ; for his exorbitant demand for hire, 
discharged the virtue of the tender in 1805. Murdock 
must account for a moderate hire up to the same period, 
and be allowed for all expenditures made on the slave, of 
every description, and for loss of time. . The Court would 
make Shepperd pay the costs, were it not for the prece- 
dent—Each party must pay-his own costs. 
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The State 


co 


v. | rom Edgecombe. 

William Whithed. 

Where the Defendant in an indictment is acquitted, or where a nolle 
prosequi is entered, he is bound to pay his own costs, and none other. 


The indictment in this case was founded on the present- 
ment of a Grand Jury. The Defendant was tried and 
acquitted, and a question was submitted to the Court 
whether he was liable for costs, and if so, what costs ; 
and the same question was submitted in the case of 
The State } 


VT. 
James Dancy, 


Where a nolle prosequi was entered. 


Henpverson, Judge, delivered the opinion of the Court : 

The Defendant is bound to pay his own costs; for he 
incurs them by calling on those whose services he thinks 
he needs, and he must pay them for labor done at his 
request. And there is no person by whom he can be 
remunerated, the statute fixing the costs on the party cast 
not applying to the case, and it being a maxim in our law 
that.no person recovers costs of the sovereignty. But we 
cannot perceive on what ground the Defendant should be 
subject to any other costs. There is no Jaw, either statute 
or common, which makes him liable. It is true, we sup- 
pose that the Legislature, when they passed the act of 1800, 
supposed that the Defendant, although acquitted, was lia- 
ble for all costs, except in cases where the prosecutor was 
ordered to pay them, and by that act exempted him from 
the payment of the State’s witnesses: but this is supposi- 
tion upon supposition. It is admitted that judicial con- 
struction or legislative understanding ought not to be 
departed from lightly; but.in this case the Court are 


at a loss to point out the act which was thus interpreted. . 
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They conjecture that it was the act of 1777, directing the — | 
Court in certain cases to make the prosecutor pay costs, — 


From that it was probably thought that in all other cases “J 


the Defendant was bound to pay them. But this is mere 49 
conjecture, and is certainly too slight a ground to adjudi. 9 
cate on in a country governed by known laws. So far 4 
from there being any law to warrant it, every law on the © 
subject with which we are acquainted is in opposition to © 
it. We are, therefore, of opinion that the Defendant is 

bound to pay none other than his own costs. 


The State 
0. | Prom Camden. 
John Brown. 


Indictment charged that the Defendant was a common Sabbath-breaker 
and prophaner of the Lord’s day, commonly called Sunday ; and that 
he on divers days, veing Lord’s days, did keep a certain open shop, 
and then and there sold and exposed to sale divers goods, wares and 
spirituous liquors, to negroes and others, to the great damage of the 
good citizens of the state, &c.—Judgment arrested, for 

Charging a man with being a common Sabbath-breaker and prophaner 
of the Lord’s day is insufficient, as it does not shew how or in what 
manner he was a common Sabbath-breaker, &c. An indictment is 4 
compound of law and fact, and the Court upon an inspection of the 
indictment, must be able to perceive the alleged crime. 

Charging the Defendant with keeping an open shop and selling goods 

" and spirituous liquors to negroes and others on the Sabbath, is insuffi- 
cient ; for if the act can be intended to be Jawful it shall be so pre- | 
sumed ; and this presumption will continue, unless the act be charged — 
to be done under circumstances which render it criminal, and be so 
found by a Jury.—In this case, the Defendant might have sold to per- 
sons to whom it was a merit rather than a crime to sell ; and nothing 
shall be intended against him. 


The indictment against the Defendant was’ in the fol- 


lowing words, to wit, 


“ The Jurors for the state, upon their oaths present, that John Brown, | 
“ late of the County of Camden, shop-keeper, on the first day of February, 
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# 1817, and.continually thereafter up toithe time of taking this inquisi- Mar, 1819. 
“ tion at Camden aforesaid, was, and yet is, a common Sabbath-breaker ‘~~ 
“ and prophaner of the Lord’s day, commonly called Sunday ; and that The gas 
“ the said John Brown, on the day aforesaid, being Lord’s day, andon = grown, 
« divers other days and times, as well before as since, being Lord’s day, 
«« did then and there keep.and maintain a certain open shop, and on the 
«days and times aforesaid, there sold and exposed to sale divers goods, 
“ wares and spirituous liquors, to negroes and others, to the great dam- 
“age of the good ‘citizens of this state, and against the peace and dig- 
“ nity of the state.” 

The Defendant submitted ; but the Court entertaining 
a doubt whether the facts set forth in the indictment con- 
stituted an indictable offence as therein set forth, sent the 


case to this Court ; and 


Henperson, Judge, delivered the opinion of the Court : 


The indictment charges that the Defendant is a common 
Sabbath-breaker and prophaner of the Lord’s day. If it 
hed stopped here, it would certainly have been insufficient, 
as ‘it would not shew how or in what manner he was:a 
common Sabbath-breaker and prophaner of the Lord’s 
day. The Court upon an inspection of the record, must 
be able to perceive the alleged criminal act: for an in- 
dictment, as was once well observed from this bench by 
Judge Lowrie, is a compound of law and fact—the latter 
part of the indictment charges that the Defendant kept an 
¢pen shop and sold divers goods, wares and spirituous 
liquors to negroes and others on the Sabbath. This offence, 
as charged, is not punishable by indictment ; for if the act 
can be intended to be lawful, it shall be so presumed, 
unless it be charged to be done under circumstances which 
render it criminal, and beso found by a Jury. For ought 
that appears to the contrary, this sale might have been to 
the lame or weary traveller, or to others to whom it was 
a merit to sell instead of a crime ; and nothing shall be 
intended against a Defendant. And if this were the Sab- 
bath-breaking spoken of in the foregoing part of the 
indictment, taking the whole together, the Defendant well 
might have done all charged against him, and yet have 

Ee 





CASES ARGUED AND DETERMINED IN THE 


May, 1819. committed no crime ; and-as this may have been the case, 
~Y™ we are bound to presume it ; at least, not eee 
the Comte Ean Hiren acmceted. acl 


? ' 


The State 


. 
James Dodd. 


Indictment charged, that Defendant falsely, wittingly, corruptly, &c, 
swore te certain facts before the Grand Jury upon a bill of indictment, - 
but did not charge how or in what way, the facts thus sworn to, had 4 
bearing upon the allegations of the indictment, nor that they were Ma- 
terial to, or connected with, the question then under consideration by 


the Grand Jury. Judgment arrested. 
In the absence of positive acts of the Legislature, there is no criterion by 
which an act can be ascertained to be criminal, but that of its being 


against the interest of the State. A false oath is injurious to the State 
or to an individual, only where it tends to prevent right; therefore to 
constitute perjury, it must be to some material fact tending to injure 


some person. 


The indictment charged, “ that at a Superior Court of 
«« Law, opened and held for the County of Rutherford, by . 
“‘ the Honorable Duncan Cameron, one of the Judges of 
“‘ the Superior Courts of Law and Equity, in and for the 
‘‘ State of North-Carolina, and County aforesaid, on the 
‘* third Monday after the fourth Monday of March, eigh- 

** teen hundred and sixteen, there was a bill of indictment 
‘* preferred, and sent to the Grand Jury of said Court, in 
“ behalf of the State, against Joseph Hamilton and Noble — 
“‘ Hamilton, for a charge of assault and battery, alleged to 
‘* have been committed, before that time, upon the body of 
“one James Dodd, by the aforesaid Joseph and Noble 
‘* Hamilton ; and the aforesaid James Dodd was intro- 
‘* duced as a witness in behalf of the State, and was sworn 
*‘ in due form of law, before the Honorable Duncan Came- 
“ron, Judge as aforesaid, (he the said Duncan Cameron, 
“¢ then and there having fulland competent power and autho- 


I From Rutherford. 
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“ pity to administer an oath to the said James Dedd.in that Mar, 1819. 


“ behalf) upon the Holy Gespel of God, to speak the truth, The State 


“ the whole truth, and nothing:but the truth, to the Grand 


“ Jury aforesaid, touching and concerning what he the . 


“said James Dodd might know, of and concerning the 
“charge, in the aforesaid bill of indictment, contained, 
“ against the said Joseph and Noble Hamilton : and the 
‘‘ Jurors aforesaid, upon their oath aforesaid, do further 
“¢ present, that the aforesaid James Dedd, being so sworn 
‘‘ as aforesaid, and not having the fear.of God before his: 
«¢ eyes, but being moved and seduced by the instigations of 


‘‘ the Devil, in the County aforesaid, at the term afore> 


“ said last above mentioned, before the Court and Grand 
‘Jury aforesaid, by his own act and censent, and)of his 
“ ewn most wicked and corrupt mind and disposition, did 


. “wilfully, wittingly, knowingly, wickedly, maliciously 


‘‘ and corruptly, swear, depose and say, and give evidence 
«to the Grand Jury aforesaid, upon his oath aforesaid,- 
“* (among other things) in substance and to the effect fol- 
“‘ lowing, that is to say, that he the said James Dodd did 
“ not, on the night that the assault and battery was charg- 
“‘ ed by him to have been committed, by the said Joseph 
«‘ and Noble Hamilton on the body of him the said James 
“* Dodd, see a negre woman Celia, a slave of Noble Ha- 
‘‘ milton, speak to her, or receive any thing from her, and 
‘¢ that he came to the place where he received the abuse, 
‘on his Jawful business, te receive mency from Mrs. Ha- 
“ milton, that she owed him, and that he did not know 
‘‘any person was there until he was. knocked down : 
« Whereas, in truth and im fact, he the said James Dodd 
« did see a negro woman slave named Celia, the property 
« of Noble Hamilton, on the night and immediately before 
‘“‘ the time that he, the said James Dodd, received the abuse 
“‘ from the said Joseph and Noble Hamilton, aud-whereas, 
‘‘ in truth and in fact, he the;said James Dodd did receive 
‘¢ from the said negro woman Celia, a large sum of money, 
‘¢ to-wit, the sum of ten dollars, on the same night, and 


Dodd, 
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“* before the time that he the said James Dodd received the — 
“< abuse from the said Joseph and Noble Hamilton ; and © 
« whidheas) in truth Mild iw fhot)'he the said James Dodd 


+ on the night that he received the abuse, did not go tothe a | r 


«« place where he received it on his lawful business, nor to — 


‘“‘ receive money which Mrs. Hamilton owed to him, but, — 


‘ in truth and in fact, he the said James Dodd did go'to” 


«« the place where he received the abuse, on the night that) _ 


‘+ he received the same, and immediately before he received | 
‘* the same from the said Joseph and Noble Hamilton, for 


“« the express purpose, and none other, of receiving the) 
“* aforesaid ten dollars, from the said negro slave Celia, » 


"4 


«* and did receive the same from her, he the said James’ 
“* Dodd, at the time of receiving the same, well believing 
‘* that the said ten dollars were feloniously stolen from the 


‘* said Noble Hamilton : And so the Jurors aforesaid, upon “| 


‘* their oath aforesaid, do say, that the aforesaid James 
‘* Dodd, upon his oath aferesaid, before the Court ‘and 


«* Grand Jury aforesaid, the said Duncan Cameron, Judge 


“¢ as aforesaid, then and there having competent power to 
«“ administer said oath to the said James Dodd, in that be- 
‘< half, in the year and at the term aforesaid, in the County 
‘* aforesaid, in manner and form aforesaid, by his own act’ 


«< and consent, and of his own most wicked and corrupt’ — 


‘«‘ mind and disposition, did wilfully, maliciously, witting- 
‘‘ ly, knowingly, wickedly and corruptly, commit and: 
“‘ swear a corrupt lie, to the great displeasure of Almighty 
«* God, and against the peace and dignity of the State.” | 

"The Defendant was convicted, and the case was sent to 
this Court upon the question, whether any and what judg- 
ment should be rendered. 


Henpenson, Judge, delivered the opinion of the Court : : 
The indictment charges a kind of quasi perjury, un- 
known in our laws, and entirely inconsistent with our 
ideas of criminal acts. For, in the absence of positive 
acts of the Legislature, where the will of the Legislature 
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stands for the reason of the law, we know of no rale or Mar, 1819. 
7 criterion by which an act can be ascertained to be crimi- The Sate 
> nals but that of its being against the interest of the State. 
|” A false oath is only injurious to the State, or even to an 
“individual, where it tends to prevent right. Therefore, to 
constitute perjury, it must be to some material fact tend- 
ing to injure some person. If it be entirely immaterial, 
it cannot affect any one: it wants a necessary ingredient 
to'constitute it an offence against society, and that is, a 
possibility of injaring the community, or an individual of 
that:community, in a manner which the good of the whole 
requires to be repressed. Apart from this consideration, 
it isnot for Courts of Justice to inquire how the act stands 
in a moral or religious point of view. 

We do not say that the facts sworn to, if false, did not 
amount to perjury ; but that they are not so charged or 
averred as to shew that they constitute thatcrime. With- 
out such charge of averment, the Court cannot value their’ 
tendency. The judgment must be arrested. 





















Waller. 





f a The State le - 
» | 0 rom Edgecombe. 
. Henry Wailer. a * 


Indictment charged, that Defendant was a common, gross, and notorious 
drunkard, and that he, on divers days and times, got grossly drunk.— 
Judgment arrested, for \ 
Private drunkenness is no offence by our municipal laws. It becomes so, 
by being open and exposed to public view, so as to become anuisance. 
It must be so charged, and the Jury must so find it, before the Court if 
can render Judgment. # 


The indictment charged, “ that Henry Waller, late of 
“« the County of Edgecombe, yeoman, on the first day of 
“* January, in the year of our Lord one thousand eight 
“ hundred and seveliteen, and on divers other days and 
‘* times, as well before as afterwards, was, and yet is, a 
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Mar, 1819. ** common, gross, and notorious drunkard, and that he, 
tu’oune “ the said first day of January, in the year aforesaid, ax 
v. sd Gingendinen dimeand dimaistntindieesiy san 
Jackson and <¢ did then and. there get grossly drank, and commit opeu_ ‘ 
Sedna Raney ainey Renee i 

“ great displeasure of Almighty God, and to the evil ex- ~ — 

“« ample of all others in like cases offending, and against “> 

‘* the peace and dignity of the State.” (| 

The Defendant submitted, and it was moved in arrest.of — 
judgment, that the offence, as charged in the indictment," 

was notindictable ; and the case being sent te this Court, 











pts 
Henperson, Judge, delivered the opinion of the Court: 
Private drunkennessis no offence by our municipal laws.: 
It becomes so by being open and exposed to public view, © 
to that extent that it thereby becomes a nuisance, commune 
nocumentum ; and that is a question of fact to be tried by | 
the Jury. There being no charge in this indictment to — 
that effect, the. Jury has not, and could not pass on it; 
which being of the very essence of the crime, the judgment 
must be arrested. 


‘i Fine State 


ve 
Samuel Jackson and Jesse Davis. 


A scire facias issued to shew cause why a forfeiture should not be made 

absolute. The Defendants showed cause, and the County Court remit- 
ted the forfeiture. The Solicitor for the State appealed to the Supe- 
‘rior Court. In that Court, the case must be heard de novo ; and the 
Defendants shew cause in the same manner as in the County Court. 


From Wake. 


The Defendants were under recognizance to appear at 
Wake County Court, at February Term, 1818 ; they failed 
to appear, and their recognizances forfeited. Scire, 
faciases were issued, and upon their ap in Court and 
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| 3} shewing cause, their forfeitures were remitted. From this Mar, 1819. 
7 _ judgment of the County Court, the Solicitor for the State 7... 
"appealed to the Superior Court, and the presiding Judge —_. 
enquired of the Attorney-General what reason he had to?*h*0" *! 
offer, why the judgment of the County Court should not 
be affirmed. The Attorney-General contended, that as 
this was an appeal, there must be a trial de novo in the 
Superior Court, and that the Defendants should be com- 
pelled. to shew cause why their forfeiture should not be 
made absolute, in the same manner as if the scire faciases 
had issued from the,Superior Court. The Judge was of 
_ opinion, that the Attorney-General must shew that the 
| judgment of the County Court was wrong ; and that not 
being shewn, the judgment of the County Court was aflirm- 
ed, and the Attorney-General appealed to this Court. 


HenpeErson, Judge, delivered the opinion of the Court : 


_ pon an appeal from the County. to the Superior Court, — 
the law directs that there shall be a trial de nove ; that is, 


it shall be tried in the same manner as it should have been 
- tried in the County Court. On the motion to remit the 
_ forfeiture in the County Court, the Defendants were bound 
- to shew some reason or cause wherefore it should be remit- 
| ted. When the case came into the Superior Court, upon 
_ an appeal, the Defendants should again, as in the County 
- Court, have shewn the reason wherefore their forfeiture 
should be remitted. The opinion, therefore, of the presid- 
_ ing Judge, was erroneous in affirming the judgment of the 
- County Court, merely because the State did not shew it 
tobe wrong. He-should have heard the case de novo. The 
jadgment of the Superior Court must therefore be reversed, 
and the case remanded to the Superior Court, with instruc- 
tions to hear it de novo. 











Indictment charged the Defendant with a perjury, committed on the tral 


_ of an issue joined between the State and six persons, who are named, 
The record produced in support of this charge, shewed that on the trial 


docket, the case stood as one between the State and the six persons ; 
thus named, and in the column appropriated for pleas, the plea of “mot — 






guilty” was entered; and on the minute docket whert the verdict ¢ 
the Jury was spread out, the case stood as one between the States 
seven persons. The record produced supports the allegation o 
indictment ; for the record shews, that an issue was joined b 
the State and the six persons named in the indictment, but done! 


shew that an issue was joined between the State and the seventh pet 


son, tried with the other six: and the Court cannot presume it, 
Where a Defendant is tried, and no issue is joined, the Court will award. 
a venire de novo, either to the Defendant or to the State. 


This was an indictment for perjury. It charged, « 
“ at a Court of Pleas and Quarter Sessions, held for: the 
« County of Pitt, before the Justices of the said Court, on — 


** the first Monday in August, in the year of our Lord one — 
“ thousand eight hundred and seventeen, at the town of. 
“‘ Greenville, agreeably to an act of Assembly in such case 
** made and provided, a certain issue duly joined in the said 





“* Court, between the State aforesaid and James Cason, Major 


“* Harris, Robert Thomas, John Hathaway, Susannah Hath- 
“‘ away and Lethe Cason, in a certain plea at the instance 
“of the State, on an indictment in which the said State” 


“* prosecuted, came on to be tried in due form of law, and 


«* was then and there tried by a certain Jury of the coun- — 
“ try, in that behalf duly sworn and taken between the 


‘* parties aforesaid ; and upon the trial of the said issue so ~ 
‘* joined between the parties aforesaid, Abraham Hardie, ~ 
** late of the County of Pitt, labourer, appeared as a wit- 
** ness for and on behalf of the said State, in the plea and 
“ issue above mentioned, and was then and there duly 


** sworn, and took his corporal oath upon the Holy Gospel 
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“of God, before the said Court, to speak the truth, Must, 1819. 
«the whole truth, and nothing but thé truth, touch- 95, cure 
“ing and concerning the matters in question. in the said at 
<< issue, the said Court then and there having sufficient and “ 
‘* competent power and authority to administer an oath to 
“ the said Abraham Hardie in that behalf,” &c. - 

The indictment then assigned ‘the. perjury. Upon the 
a trial, the Attorney-General offered in evidence the record 
—¥ of the County Court, which shewed that a bill of indict- 
ment had been preferred in that Court, and found a true 
bill by the Grand Jury, against all the persons named in 
the bill as Defendants thereto, and also against ilafair 
Hathaway. Upon the trial docket of the County Court, 































the case stood, 
* The State 
| ae | od 
James Cason, Major Harvis, Robert Thomas, John Hatha- s 


way, Susannah Hathaway,. Lethe Cason,” 
_ And this docket in the proper.columa, shewed the plea of 
‘‘ not guilty.” Upon the minute docket, where the verdict 

of the Jury was spread out, the case'steod, | 

“The State. 
De | a . 

James Cason, Major Harris, Robert Thomas, John Hatha- 
way, Susannah Hathaway, Lethe Hathaway, dlafair 
Hathaway.” : : 43 
The verdict was, “ The Jury find the Defendants guilty.” q 
It was objected, on behalf of the Defendant, that the re- a 
cord produced did not support the allegation of the indict- - 
ment, as the indictment charged that the perjury was com- me 
mitted upon the trial of an issue joined between the State 7 
and six persons, naming them ; and the record produced, 
shewed that a trial had bees had upon an issue joined be- 
tween the said six persons, and that a seventh person had 
also been tried as a co-defendant with the said six ; and it 
must be taken for granted, that he also pleaded; that, 
therefore, the indictment did not truly recite the record. 


Ff 
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Mar, 1819. The presiding Judge overruled the objection ; and the De: 


The State 
0. 
Hardie. 





fendant was convicted. A rule was obtained by the Defen- 
dant to shew cause why a new trial should not by granted ; 
which rule was discharged by the Court, and the Defen- 
dant appealed. | 


Tayxtor, Chief-Justice, delivered the opinion of the | } 


Court : : 

The indictment charges the Defendant with a perjury, 
committed on the trial of an issue joined between the State 
and six persons, who are named ; and upon a reference to 
the trial docket of the Court wherein the issue was pend- 


ing, and the trial took place, the names of the same six 
persons are found as parties to the issue, and the plea of © 
“not guilty” is placed in the column approprigted for 





pleas. There is, therefore, no evidence, arising from the — 


otily docket where such evidence is sought for, that any — 
plea was entered by the seventh person. And if the indict- — 
ment had charged'that the issue was joined between the — 
State and seven persons, and the objection had been taken _ 
that oyly six had pleaded, the Attorney-General could have 
placed but little reliance on the circumstances now set up — 
to prove that seven had pleaded.’ It may be confidently © 
concluded from those circumstances that seven were put — 
upor their trial, and the whole found guilty ; and ifit.were — 
not known, that in point of fact, it is no uncommon thing ~ 
for & man to be tried on an indictment, when through inad- © 
rertence or the hurry of business, no plea has been entered, 
the finding of the Jary might be taken as evidence of a — 


r 


plea having been entered. But the contrary has been de- 


cided in this Court upon more than one occasion, wherea 
venire de novo has been awarded, after a verdict for the — 
Defendant in one instance, and for the State in another, . 


because the docket did not shew that a plea had been en- 
tered in either. ‘The decision of the Judge in the Court 
below was unquestionably correct, and the rule for a new 
trial must be discharged. 
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John x Orr , 
{ evan Mecklenburg. 
Andrew McBryde and others. 


Appeal bond contaixed no covenant to perform the judgment, sentence, 
or decree of the Superior Court ; but merely a covenant to pay all 
such costs and charges as by law is required in such«casa—No judg- 
ment can be rendered against the securities in such bond, it not being 
taken in the manner prescribed by the act of Assembly regulating 
appeals from the County to the Superior Court. 


John A. Orr sued out an original attachment against 
Nathan F. Orr, and Andrew McBryde wis summoned as 
a garnishee. Having made his garnishment, the County 
Court condemned in his hands, to satisfy the recovery of 
the Plaintiff, the sum of three hundred and seventy-four 
dollars.—From this judgment of condemnation, McBryde 
appealed to the Superior Court and éntered ‘into the fol- 
lowing bond with securities ; to-wit, 

“STATE OF NORTH-CAROLINA, t November Soon 1814. 
MECKLENBURG COUNTY. 
“ Know all men by these presents, that we, Andrew McBryde, (being 
* summoned as a garnishee in the case of John A. Orr v. Nathan Orr) 
“ William Berryhill and William Carson, are held and firmly bound unto 
* John Allen Orr, in the just sum of one hundred pounds, for which pay- 
“* ment well and truly to be made and done, we bind ourselves, our heirs, 
“ executors and administrators, jointly and severally, firmly by these pre- 
* sents, sealed with our scals, and dated the 30th day of November, 
“A. D. 1814. 
“ The condition of the above obligation is such, that whereas the above 
* bounden Andrew McBryde hath prayed and obtained an appeal to the 
“ Superior Court to be held for the County of Mecklenburg, at the Court- 
“ House in Charlotte, on the seventh Monday after the fourth Monday in 
* March next, in the suit wherein John A. Orr is Plaintiff, and Nathan F. 
“ Orr and Andrew McBryde as garnishee, are Defendants ; now if the 
“said Andrew McBryde garnishee aforesaid, do prosecute said appeal 
« with effect, then the above obligation shall be void ; otherwise to pay 
* all such costs and charges as by law in such case is provided. 
“ AND. McBRYDE, (Seal.) 
“ WM. BERRYHILL, (Seal.) 
“ WM. CARSON, (Seal.) 
« Witness, 
* Isaac ALEXANDER.” 
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The judgment of the County Court having been affirmed 
by the Superior Court, the Plaintiff sued out a scire facias 
against the securities for the appeal, to shew cause why 
judgment should not be entered up against them for the 
amount for which it had been rendered against the Appel- 
lant, Andrew McBryde ; and they shewed for cause that 
the appeal bond was not taken pursuant to the directions 
of the act of Assembly regulating appeals.—The case was 
sent to'this Court, and 


By tue Court.—This case is not to be distinguished 
from that of Forsyth ». McCormick*, where. the condi- 
tion of an appeal bond expressed in the same language — 
with this, was held to be too great a departure from the — 
act of Assembly prescribing the form, and essentially in 
not securing the main purpose for which an appeal bondis — 
required. This bond contains no covenant to perform the — 
sentence, judgment or decree of the Superior Court.— 
Judgment must be entered for the Defendants. 


*2 Law Repos, 472, 
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Arthur Clarke, qui tam, &c. ' 
v . } From Burke. 
Rutherford. 


Action of debt on the statute of usury; pleas, general issue and statute 
of limitations, Motion by Plaintiff to amend the pleadings by reply- 
ing to the statute of limitations, “a former suit between the same 
parties, and a non-suit therein, and that this action was brought within 
@ year and a day thereafter, according to the provisions of the act of 
1715.” Motion disallowed; for, 

1. The amendment, if made, would be unavailing, The statute limiting 
penal actions contains no such saving as the Plaintiff wishes to reply, 
nor a saving of any description ; nor is it in pari materia with the act 
of 1715. 

2. The natare of this action forbids the amendment. This was no par- 


ticular man’s cause of action until brought. It became his by the suit, 
and he lost it by the dismission. (Jt then became common and liable 
to be brought by any person. If brought by a stfanger, it was a new 
suit; so, if brought by the same pérson. It was not a continuance of 
his old suit ; a 


This. was an action of debt founded. upon the statute 
against usury. The Defendant pleaded “ the general 
issue and statute of limitations.” ‘The case came on to be 
tried at the next term after the pleas were pleaded, when 
the Plaintiff moved, as there was no replication stated in 
the pleadings, that he be permitted to have the benefit of a 
replication “ of a former suit between the same parties, 
and a non-suit therein, and that this action was brought 
within ove year thereafter, according to the provisions of 
the act ef 1715;” or, if not perniitted from the present 
state of the pleadings to have such benefit, that he be per- 
mitted to amend by adding such replication. ‘The motion 
was sent to this Court, and it was agreed that if this 
Court should be of opinion against the Plaintiff upon beth 
points, a non-suit should be entered. 


HenvERson, Judge, delivered the opinion of the Court : 


In this case, which is brought by a common informer 
on the statute of usury, application was made at a term 
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subsequent to the making up of the pleadings, to reply to. 
the statute of limitations, that he the informer heretofore 
brought a suit for the same cause of action against the 
Defendant, that that suit went off otherwise than on its 
merits, and that the present suit was brought within a 
year and a day of its determination. 

It is a rule of our Courts, founded on common sense, to 
admit of no amendment which would be unavailing. For 
wherefore should a thing be done when it can profit 
nothing? The statute pleaded in this case, contains no 
saving such as the Plaintiff wishes to reply, nor, in fact, 
a saving of any description; nor is it in pari materia with 
the act of 1715 ; for nothing is there said of limiting penal 
actions. But if there were any doubt in applying thesav- 
ings under the act of 1715, to subsequent statutes of limi- 
tations, limiting the time of bringing actions not enume- 
rated in the act of 1715, the nature of this action forbids it. 
This was no particular man’s cause of action until brought. 
It became the informer’s by the suit ; and he lost it by the 
dismission. It then became common, and liable to be 
brought by any person. If brought by a stranger, it was 
a new suit: so if brought by the same person. It was not 
a continuance of his old suit ; for it was no longer his than 
it depended. Suppose after the dismission of the first suit, 
some third person had commenced one before the com- 
mencement of the present action; must his suit be dis- 
chatged, because the present Plaintiff afterwards brought 
his? Or, must his suit be suspended until the year and 
the day expire, to see whether the old informer intend fo 
commence again? These are all strong reasons why there 
should be no saving in the words of the statute, and they 
are still stronger why they should not be inserted by judi- 
cial construction. Let the motion to amend be disallowed. 



































SUPREME COURT OF NORTH-CAROLINA.~ 


John Douglas 
v. 
Witliam Mitchell. 


The Plaintiff being a Constable, levied an execution on the Defendant’s 
Horse. It was agreed between them, that Defendant should ride the 
horse home, and the Plaintiff would wait for the money. After the 
Defendant took possession of the horse, Plaintiff seized him and claimed 
to hold him under the execution. Defendant by violence disengaged 
the horse from the Plaintiff and rode him off. Plaintiff brought trover 
for the horse, and he is entitled to recover; for , 

His agreement with the Defendant is a mere voluntary courtesy, not bind- 
ing on him. The execution remained unsatisfied, and its efficacy un- 
impaired, and justified the Plaintiff to re-seize the horse. ‘If, therefore, 
it be conceded, that the first levy of the execution was discharged by 
the agreement, the second seizure re-vested the property in the 
Plaintiff, 


| rrom Person. 


This was an action of trover for a horse. ‘The Plaintiff 
being one of the Constables of Person County, had in his 
“hands a writ of fieri facias against the property of the De-' 
fendant, which he levied on a horse. After the'levy, the 
Defendant requested to be permitted to retain the posses- 
sion of the horse, and: it was agreed between ‘him and the 
Plaintiff, that the Plaintiff 
house, and receive the money due ¢ 
the Defendant could not ‘then’ pay ‘it, ‘the Plaintiff would 
wait two or three weeks, and the Defendant might take 
the horse and ride him home. The Deferidant ‘then deli- 
vered the horse to a boy, who was holding'the bridle, when 
the Defendant said, he would ride the horse home, and 





went towards the horse for that purpose. The Plaintiff 


followed, and taking hold of the bridle, cleimed to ‘retain 
the horse by virtue ‘of the execution, and requested the 
Defendant to surrender him, The Defendant refused, in- 
sisting on the agreement, and threatening violence to the 





Mar, 1819. 
Ney 


Plaintiff if he did not give up the bridle.’ The Plaintiff! 


declared that he was doing his duty as enjoitied by the éxe- 
cution, and that he would not let the horse go out of his 
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Mar, 1819. possession. The Defendant drew a sword, and giving the 


———s 
rc a 


Mitchell. 


Plaintiff a stroke with it, disengaged his horse and pote 
him off, 

The Counsel for the Defendant insisted, and requested the 
Court so to instruct the Jury, that the agreement operated 
to discharge the levy, and re-vest the property of the horse 
in the Defendant, and that the Plaintiff could not re-seize 
the horse until the agreement expired. The Court refused 
so te instruct the Jury, saying that the agreement was not 
obligatory apon the Plaintiff as a contract, for want of a 
consideration. The Plaintiff might, at his own risk, have 
suffered the horse to remain with the Defendant ;, but then 
the Defendant’s possession would have been upon the Plain- 
tiff’s licence, and the Plaintiff might, at any time, deprive 
him of it. . That besides this view of the case, the Plaintiff 
might, after the agreement, make a second seizure, and, 
having done so, that vested the preperty in him, and enti- 
tled him to recover inthis action, although it should be 
conceded, that the agreement discharged the first seizure. 


There was a verdict for the Plaintiff; and a rule for a new 


trial being granted to the Defendant, and, on argument, 
discharged, the Defendant appealed ; and 


HenpERson, Judge, iMivered the opinion of this Court : 
It may be conceded, without prejudice to the Plaintiff’s 


vight of recovery, that the first. levy was raised or dis- 


charged by the agreement stated in the case ; yet the Plain- 
tiff is entitled to recover on the second seizure or levy. 
For that which is called a raising of the first levy, was a 
mere unexeeuted voluntary courtesy, which might, at any 
time, be reveked at the pleasure of the officer, But sup- 
pose the officer had actually restored possession of the 
horse, and had agreed to wait two or three weeks, or for 
any other period, the execution was. not thereby satisfied, 
or its efficacy impaired ; which isthe true criterion where- 
by any acts under.it are to be tested: and it remained in 
full force and vigour, and not only justified the making of 
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the seizure, but required it. _Upen every principle, the Mar, 1819. 
— entitled to recover. oe fr 
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A. L. Erwin 


v. | Frum Burke. ¢ 
Samucl Maxwell. ' ) Ayre ' 
Warranty iatheiasle of a horse.—When the purchase-money was about to NMS 


be paid, the buyer asked the seller, if the borse was sound ; the seller (P fy 
answered, he was. The declaration charged that the horse was un- | 
sound, lame, stiff and defective in all hislimbs. Plaintiff nonsuited ; for 4 Meise 

1. The conversation about the soundness took place after the contract of 
sale had been entered into. 

2. The answer of the seller to the questica of the buyer, whether the 
horse was sound? does not amount to a warranty ; for, to constitute a ZB. 
warranty, it must be express ; it will not be implied by a mere affirma- ~“©°41<1.— 
tion of the quality or kind of the article sold, nor by a mere affirmation S 4s 
of the value, nor where the subject is of dubious quality, on*which © Goyacy 
common judgment might be deceived : and the reason is, thatas a 4 BY 
warranty renders the party subject to all losses arising from a failure 2 mM - 
of it, however innocent he may, Courts of Law are cautious in creating 
an obligation of such extent. 

Without a warranty by the seller, or fraud on his part, the buyer must 
stand to all losses arising from latent defects ; the principle on which 
the common law proceeds, being, that the purchaser ought to apply 
his attention to those particulars which may be supposed to be within 
the reach of his observation and judgment ; and the vendor to commu- 
niches pe partition thd Sots GRE Catact bw eappaed: to’ bs 
immediately within the reach of such attention. 

To make an affirmation at the time of the sale, a warranty, itmust appear 

by evidence to be so intended, and not to have been a mere matter of 
judgment and opinion. 
This was an action of assumpsit on a warranty in the 
the sale of a horse.. The declaration charged that the De- 
fendant did warrant and affirm to the Plaintiff; that the j 
horse was. sound, except that.lie had been badly cut.for the 4 
i. hooks, which gave his eyes a bad appearance ; and it fur- 4 
ther charged that at the time of the sale and warranty, 
the horse was lame, stiff and defective in all his limbs and 
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Mar, 1819. feet, so that he could not travel well, and became of ‘little 
use to the Plaintiff. The evidence on the trial related 1% | 
v. a conversation between the Plaintiff and Defendaiit, when © 
re * they went together into a room to pay and receive the pur- 
chase-money, after the agreement relative to the sale had } 
taken place ; upon which conversation, the Plaintiffasked . 
the Defendant if the horse he was about to ‘let-him have 4 
was sound ; to which the latter answered, he was, After. : 
- wards the Plaintiff told the Defendant that some persons 
disliked the appearance of his eyes ; to which the Defer: 
dant answered, his eyes were good, for any thing he knéw 
to the contrary, that he had been badly cut for the hooks, — 
and atlvised the Plaintiff not to let any person have any 
thing to do with him, except a skilful hand. It did not ~ 
appear in evidence whether the conversation respecting 
the eyes, took place before the payment of the money, or _ 
at the time. aS. 3 
The presiding Judge nonsuited the Plaintiff ; a rule for © 
a new trial being obtained, it was sent to this Court} and _ 


Erwin 


Taxior, Chief-Justice, delivered the opinion of the — 
Court : ‘ q 

A few plain principles have been established by many — 
decisions, on the subject of warranty, the application of ” 
which to this case will free it from difficulty. As a war- ” 
ranty renders the party subject.to all losses arising from _ 
a failure of it, however innocent he may be, much caution f 
has been exercised in Courts of Law in creating an obli- ~ 
gation of such extent. Hence the rule that on the sale of 
chattels, there is not any implied warranty, except as to — A. 
the title ; that to constitute a warranty it must be express, _ 
and will not be implied by a mere affirmation of the quality 
or kind of the article sold, nor by a mere affirmation of — 
the value, nor where the subject is of dubious quality, on 
which common judgment might be deceived. Therefore, 
when an auctioneer, on the sale of pictures, set in the 
printed catalogue opposite to each, the name ef a painter, 
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it was determined not to amoun warranty of the pice Max, 1819. 
ture’s being the work of such * Inevery casespon or 
the sale of a chattel, where there is neither a warranty =v. 
nor deceit, the buyer purchases at his peril. In the case mre. 
of Chandler v. Lopez,+ it was determined that for selling 
a jewel, which was affirmed to be a, bezoar stone, when 
it was not, no action lay; unless the Defendant, knew it 
was not a bezoar stone, or bad warranted it to be one. 
And in Packinson v. Leet, it was decided that a fair, mer- 
chanttable price did not raise an implied, warranty ¢ that 
if there be no warranty, and the seller sell the thing such 
as he believes it to be, without fraud, he will not be liable 
for a latent defect. Lord Coke says, “ that by the civil 
“‘ law, every man is bound to warrant the thing that he sel- 
“‘ leth, albeit there be no express warranty ; but the common 
‘* law bindeth him not, unless there bea Warranty in deed 
“or in law.” And Fitzherbert, in the Nat. Brev. 94, c. 
says, “that if a man sell wine that is corrupted, or a 
‘‘ horse that is diseased, and there be no warranty, it is at 
the buyer’s peril, and his eyes and his taste ought to be the 
“ judges in that case.” It appears from all the authorities, 
that without a warranty by the seller, or fraud on his 
part, the buyer must stand to all losses arising from latent 
defects 3 and a contrary rule is no where laid down.—The 
principle, on which the common law proceeds, being, that 
_ the purchaser ought to apply his attention to those parti- 
culars which may be supposed to be within the reach of 
his observation and judgment, and the vendor to commu- 
_ nicate those particulars and defects which cannot be sup- 
posed to be immediately within the reach of such attention. 
The purchaser may always provide against his own want 
of vigilance or skill, by requiring the yendor to warrant. 
Saying, ‘when’thée money was paid, that the horse ‘was 
sound, did not amount toa warranty ; to make an ‘aflir- 
mation at the time-of the sale, @ warranty, it must appear 
by evidence to be'se intended, and not to have been a mere 
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Mar, 1819. matter of judgment and opinion.* Here the Plaintiff 
cura  Seethed content with the assertion of the Defendant as te 
v. the soundness of the horse, though he had been previously 
Davis. advised to'takea warranty. If, then, the Defendant asser- 
ted only what he believed, anil the does ngt 
appear ; and the Plaintiff chose to rum the risk of being © 
able to prove that the Defendant knew of the insoundness, J 
when he might have procured an indemnity, with or'with- 
out that knowledge, there is neither hardship nor injustice — : 
in throwing the losson him. The nonsuit must, therefore, 
stand, and the rule for @ new trial be discharged. a 


Charles Stewart 
” | Prom Craven. 
Thomas H. Davis. 


The Plaintiff occupied a lot in the town of Newbern, as lessee of th 
Trustees of the Newbern Academy, and the Defendant being Sheriff 
of Craven County, seized the Plaintiff’s goods by distress for a tax 
alleged to be due upon part of the lot. The lot was granted for the 
use of the Academy before the revolution. It does not adjoin the lot 
on which the Academy is erected:—This lot is not exempted from | 
taxes by the act of 1806, ch. 3, which declares that “all houses and — 
“ Jots, or other real or personal estate appertaining thereto, set 
“ and appropriated to divine wership, or for the education of yout 
“ shall be exempted from all tates.” For oa 

Tt was the design of this act to exempt from taxes only that property 
divine worship and edueation, and directly employed for either of 
these purposes : as the lot on which the Church or Academy stands 
and the grounds appurtenant, if employed asa church-yard, mini 
residence, or for the recreation or nourishment of youth. ; 


This was an action of trespass for taking away t 
Plaintiff’s goods. The Defendant being Sheriff.of the 
County of Craven, seized the said goods by distress, for’ 

a tax alleged to be due upon part of a lot-in the town of | 


* 3 Term Rep. 57, Carth. 90. Salk, 210, 
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tees of the Newbern Academy. The Trustees of the New- 
bern Academy are a corporation created by law for the 
education of youth, and the lot in question is part of funds 
granted to the said corporation before the revolution, ‘to 
enable the same more effectually to answer the ends of its 
institution. The lot does not adjoin that on which the 
Academy itself is erected. It was agreed, that if the Court 
should be of opinion that the premises in occupation of the 
Plaintiff, were liable to taxation, judgment should be ren- 
dered for the Defendant ; if otherwise, then for the Plain- 
tiff, with six-pence damages and costs.—The case was 
ordered to be sent to this Court ; and 


Taytor, Chief-Justice, delivered the opinion of the 
Court : 

It is contended by the Plaintiff that the lot which he 
occupies as lessee of the Trustees of the Newbern Academy, 
is exempted from taxation by the words of the act of 1806, 
ch. 3.° The tenth section of the act is in these words ; 
** all houses and lots or other real or personal estate ap- 
' pertaining thereto, set apart and appropriated to divine 
« worship, or for the educationo f youth, shall be, and the 
«same are hereby exempted from all taxes whatsoever.” 
It was the désign of this law to exempt from taxes only 
that property, which was specially and exclusively set 
apart and appropriated to divine worship or education, 
and directly employed for either of these parposes ; as the 
Jot on which’a church stands, which would include the 
church-yard, and the minister’s residence, if the latter be 
an appurtenance to the principal lot ; or an Academy and 
the lot on: which it is built, and the grounds appurtenant 
to it, if employed in the purposes of education, as for the 
residence of the teachers, or towards the recreation or nou- 
rishment of the youth. If the Academy lot and its appur- 
tenances were sold, whatever would pass under the name 
of an appurtenance, comes within the fair scope of its 


Newhbern, occupied by the Plaintiff as lessee of the Trus- Mr, 1819. 
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exemption. But a corporation may own, and in point of: 
fact, some do own, real property, which is rented out for 
sums more. than sufficient to meet any demands 

from the objects of their incorporation ; and if the Legis- 
lature intended to exempt all the property of a corporation 
from taxation, they would probably have used words of 
larger. compass than those contained in this law. Itis 
mant clears diet: te Grecian: ween © Gree Gn ADWNENN 
lot, the lot occupied by the Plaintiff would not pass with 
it ; because it does not appertain to the lot which is set 
apart and appropriated for the education of youthe~The 
Defendant is entitled to judgment. 


Joseph Watt 


v. 
James Greenlee and Asa Martin. 


Where, upon the trial of a State’s warrant for larceny, the Justice records 
the testimony of the prosecutor, the person prosecuted may, in an ac. 
tion for a malicious prosecution, give such parol evidence of this testi, 
mony, as is consistent with the written statement, and tends to a more 
exact specification of the thing stolen, 


This was an action to recover damages of Defendants 
for having maliciously prosecuted the Plaintiff for larceny. 
Upon the return of the State’s warrant against the Plain- 
tiff, before a Justice of the Peace, Asa Martin, one of the 
Defendants in this action, appeared and gave evidence, and 
his evidence was reduced to writing by the Justice, and 
returned to Court. As written, it stated, that about the 
last of September, 1811, Benjamin Garrish brought to him 
a piece of a band that belonged to a hammer-shaft of certain, 
Iron Works that had been destroyed by a freshet : that he,, 
the witness, made scallop iron of the piece of band for Jo-. 
seph Watt, and Garrish said he brought the piece of band. 
to the shop, for and at the request of Joseph Watt. Watt. 
was prosecuted for stealing this piece of iron, and acquit- 


From Burke. 
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ness was admitted by the Court, to prove, that before the 
Justice, Asa Martin swore, that the iron he charged Joseph 


Watt with stealing, was the front hoop of a hammer-shaft. Grecnice * 


The introduction of this evidence was objected to, on the 
ground that the testimony given by Martin before the Jus- 
tice, had been reduced to writing by the Justice, and that 
did not state’the fact as sworn to by the witness. ‘There 
was a verdict for the Plaintiff; and a rule for a new trial 
being obtained, on the ground of improper evidence having 
been received by the Court, the same was discharged, and 
the Defendants appealed. 


Tartor, Chief-Justice, delivered the opinion of the 
Court : 

This was an action for a malicious prosecution, wherein 
a verdict was found for the Plaintiff, and upon a motion 
for a new trial being overruled, the Defendants appealed. 
The ground of the motion was the admission of improper 
testimony by the Court, in allowing a witness to prove, 
that on the trial before the magistrate, the Defendant, Mar- 
_ tin, stated, that the iron he then alluded to, was the front 

hoop of a hammar-shaft; whereas, the statement of his 
evidence returned by the magistrate was, that Garrish 
brought to him a piece of a hand that belonged to the ham- 
mer. after the iron works were destroyed. The ques- 
tion does not arise in this case whether parol evidence is 
admissible to contradict the written statement. by the ma- 
gistrate ; for the evidence received is entirely consistent 
with it, and tends only to a more exact specification of the 
iron described by the party. A piece of a band that be- 
longed to a hammer-shaft, may be the front hoop of the 
shaft ; and if Martin did, in truth, so describe it, and it 
became necessary on the trial of the cause, that the very 
description he gave, should be repeated, there is nothing to 
forbid such evidence. We, therefore, think the rule for 
a new trial should be discharged. 


ted ; and then instituted this suit. Upon the trial, a wit- Max, 1819. 






247 





20 att 

































248 


Maz, 1819. 


—yo 


CASES ARGUED AND DETERMINED IN THE 


William Martin. 

In an action for a malicious prosecution, the dismissal of a State’s war- 
rant by the magistrate who tried it, is prima facie evidence of the want 
of probable cause; and throws upon the prosecutor the burthen of 
proving that there was probable cause. 

The Plaintiff, who was an overseer of a road, sued out, 

a warrant against the Defendant, who was one of the. 

hands attached to the road, for the penalty given by the 

act of Assembly against delinquent hands, and charged 
him with a delinquency of four days. This delinquency 

the Plaintiff proved by his own oath, and recovered a 

judgment for the penalty. The Defendant afterwards 

obtained a warrant from a magistrate, charging, that in © 
his belief the Plaintiff had sworn falsely against him upon — 
the trial of the warrant. The Plaintiff was arrested and © 
taken before two magistrates for examination, and dis- _ 
missed by them, after hearing the evidence of the prose-— 

cutor.and another witness. The Plaintiff then brought — 
this action for a malicious prosecution, and, upon the trial, 
proved by the magistrate who issued the warrant, thatthe 

Defendant when he obtained it, and also-on: bis examina- — 

tion, stated that the Plaintiff had sworn falsely in charg- 

ing him with more days than he had a right to do. The 
other magistrate proved, that the Defendant charged the 

Plaintiff with swearing falsely, in charging him with four 

days’ failure, when the Plaintiff had not worked four days 

on the road. Another witness proved that the Defendant 
admitted he had been notified to work on the road for 
three days during the year, but that the Plaintiff had 
sworn to more days than he had a right to charge him 
with. Satisfactory proof was given that the Plaintiff had 
worked the four days on the road. The presiding Judge 
instructed the Jury, that the dismissal of the warrant by 
the magistrates, was no evidence of the want of probable 
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tion by the Courts ‘The rile was oe beciout 
Plaintiff appealed. 


Taytor, -Chief-Justice, delivered the opinion of the 
It is well settled that in this action malice and the-want 
of probable cause must both concur, otherwise the action 
will not lie. Malice alone is ‘not sufficient; because a 
just accusation may be made from ihalicious motives. - Nor 
is the want of probable cause alone sufficient. But, as 
malice is express or implied, it is frequently implied from 
the want of probable cause. ‘Whether there be. probable 
cause for the prosecution, must depend on all the circum- 
stances of the ‘case; but that which indicates its absence 
most strongly, is the discharge by the magistrates, after 
a full and fair examination ofthe evidence. This. dis- 


charge proves a presumption "in favor of the Plaintiff’s: 


innocence ; for, until it took place, it could not be inferred 
that the charge against him was without probable cause. 


Hence the necessity of always stating in the declaration — 


that the Plaintiff had been discharged from the prosecu- 
tion ; and when that is proved; as it” always must’ be, it 


certainly amounts to prima facie evidence of the want of 


probable cause. As it is not necessary to prove express 
malice in this action, to the support-of which, implied ma- 
lice is sufficient, the discharge of the Plaintiff, resulting 
from the absence of any proof of his guilt, was.one ¢ircum- 
stance from which that implication might arise. It should 
have been stated to:the Jury, as prima facie evidence of, 
the want of probable.cause, and: then the onus .of proving 
the existence of probable cause, would have been- thrown 
on the Defendant. ‘A new trial is therefore awarded, and 
upon the trial of the cause, the Jury ought to be instructed 
that the dismissal of the Plaintiff by, the magistrates, was 
prima facie evidence of the want of'prabable cause. 


Hh 





cause. There was a verdict for the Defendant, and a rule Mar; 1819. 
for a new trial was-ebtained upon the ground of misdirec- son 
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Leone 
Den gp demise of Aquilla Oxley 
Mizle alk 


in an action against an,executor, the Jury Gnd that he has fully adminis. 
tered. A scire facias issues against the devisees, to shew cause why /_ 
the Plaintiff shall not have judgment of execution a the lands de. 
- vised. This ‘sci. fa. is returned “executed” . The devisees 
plied tothe od. fii nadie collnters] iduné feitmhae tp between them — 4 B tes 
ae executor, to-wit, ta a pretrete ie * 
issue is in fayour ¢ cxecutor, —_ a 
ia jon of it ese | 
“fs levied upon ‘lanids'in the bunds of one of the devisees who was # 
mainor, and has no guardian, and who appeared and made defence to 
the sci. fa. by attorney, and.not by guardian. ee 
frvr meg her my ein 
Whatever iregulerity there ghia 


| hom Bértic.” 


ht is the act ofa © 
n folice when the sale 


nadctias demssbtiokaliinadaias sell, a tag tales 
ment were afterwards reversed, or set aside, the title of an intermediate 
purchaser at the Sheriff’s sale, shall not be prejudiced. 

The same principle applies to an ervee'in the execution, the regularity 66 
ee 
ye aay: Ae oc By re ile ap 

wwe nh pt ig 
tesla: WE gee’ feacedng aqme tee og ‘: a 
On'thetlal'ot tie ection the leno ofthe Paint : 
claisned title to the lands-in question, as devisee of John 
Oxley; his'‘father. The Défendants claimed:title under. a 
deed executed: by phe nari to support which 
deed they produted the record of the County Court of — 
Bertie, from which it appedred that one Stephen M’Dowell _ 
had brought an action of assumpsit against the executor of 
Jobn Oxley, on the trial of which, the Jury found that the 
Defendant’s testator did assume, and they assessed dama- 
ges: they further found that the Defendant had fully ad- 
ministered,\and had not-askets of his testator to satisfy any 


Att 
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precy even: ser ma ‘The Plaintiff thiew meaty ut 1819: 
sued out a scire facins Mbvisees of the-testater, “Sy ey 
of whom ‘the lessor aria Hs 

cause ond he should byes» Sg RE af, ¢ ag Mile: 





















id isshe.was. made 
up between the ievisecs and exceutd?,'to try whether the 
executor had fully administered: "Phis issue was found in 
favor of the executor ; wherénpon thd Cédrt gave judgment 
ES Ne ee 

cost. Mi fieri facias was'issued; andthe lands in thé bands 
of the present lessor of the-Plainitiff)! were levied on ‘and 
sold by the Sheriff, ‘The Defendants claim under the deed “a 
which the Sheriff made in parguance of this sale. : 
The lessor of the Plaintiff then proved, that during all 
these proceedings he was a minor, under the ye of twenty- 


one years, and had no T stewed, that 
to the scire facias he L nja nce by ab 
ney, and mot by guardian ry that 















Berton, Chielfastion,deiger she inion, of she 


Caurt ; rote iv ah of ane oobilt osm Vesin the jrdeent wet Ip aa . “a 


ment should be afterwards reversed or set aside, yet ‘the 


oe 
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Mar, 1819. titlé of an intermediate purchaser at a Sheriff's sale, cans 
Rodman Bee beoprejadiced: “« The \sale shall stand, otherwise none. 


Us 
Austin. 


nee ae-will buy any thidig tipdn ‘ekecution?” » Manning’ s case, 8 
Co. ‘Whe same principle applies'to anerrer in thevexéou» 
tion, the regularity of which, it lias been held, could:not 
be questioned n action of ejectment against a purchaser 
under’a’Sheriff’s sale. Aiid-an execution ‘issuing’ afters 
year and’a day, without:a’ revival of the judgment by seire 
ia otiodnaiaaedeaiaaneae 
whom it issues.* ff, the’'writ be not void, however irrega- 
lar it may be, the purthasér’ will gain a 'title under ‘the 
Sheriff’s sale.{ The law on this point is :consideréd to be 
settled ; and the Court are of opinion, that the instructions 
of the’ Judge to the Jury, were entirely corrects . ‘The rule“ 
for a aan tal Malet UR Al: thara) smoot? of F 


adnate etehetingtims tian, Cont s Judge of that, Onell 
_ eannot award a* Writ of in. vacation, . unaalial aaa . 


rhs elem of cae by te pdt Jude i bt ried i 


nounce the same judgment that, the Court below ought tojhave pro-” 

nounced. 

Wifliam W! Rodmah’ exhibited “to the honorable John — 
Hall, one of the Judges of this Court, in vacation, an affi- 4 
davit complaining of a certain’ : 
him in the Superior Court of Law’ for Halifax County, at — 
the instance of Henty “Austin, andstating the facts upon — 
which his complaint was founded: He prayed fora Writ 
of Certiorari, to have the case brought ep Odie Cont: 


* 8 John, 361, 131d, 97, +1 Ves. 158, 1 Maule & Selwyn, 435, 

















O@UPREME COURT OF pepeeragyiens. 


iouiiaane 
to dwardw Writ ¢ 
with wview of wane the Cort “apie the 

question. Upon the return’ of the Writ; the Court after 
consideration, were’ éf dpiniow that applications for Writs 
of Certiorari must’ be made to ‘the Court ; and thereupon 
the affidavitvof Rodman beirig vead, a motion was made on 
his behalf, that a Writ of Certiorari be awarded : and it 
was agreed, in considering thig motion, the Court might 
look! ‘into the recérd, whiely had been certified ‘to this 
Court by ‘the Clerk of the“Superior’ Court: of Law for 
Halifax, and if they should be of opinion, upon an’ inspec- 
tion of the recdrd, that they could not grant to Rodman 
a new trial, the motion for the Writ should be disallowed. 
Accompanying the transcript of the record, was a statement 
of the case, signed by the Judge who tried the cause : but 
it was not certified as @ part of the record, nor referred to 
in thegtranscript. It was therefore contended, on behalf of 
Austin, that it formed no part of the record referrred to 
this’ Courtyend that this'Court;*ander the act 





i inthe cast'up.ty nal judgment, “anda motion 
fare tri wiih’ was" disallowed: It contained no 
statement of rier to'en Court to decide whe- 
than tha puinion ellis ster via vied ce de the seve- 
ral points stated in Rodman’s afidavit, was correct or not. 


hesireh nwo eel as qh 


Frkstwiiebon, Judge, delivered the'opiniton of ‘the Court : 


This. is ,a,, motion; for. Certiorari, : gronrided | on, the 
papers returned to the present term between the same parties. 
s ave the Plaintiffsjaffidavit, the record, of a 
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Mut, 1819 thata Certiorarishould not isgue 5 for it would 


ae 


useless. The record does not exhibit those grounds 
complaint stated in the affidavit, and we must, upon a.view 


Pulgham. of it, pronounce veh Naat gle asa 


in the Court below, whatever might be our opinion if the 
Judge’s statement formed a part of the case.—But so far 
from its béing entered on. the..record, it is not even 
referred to ; and we cannot perceive how we can.incorpe- — 
rate it with; or make it a part of the case. It might pes- 
sibly be made at the time the cause was tried, or itumight —_ 
have beeg made a month afterwards. It would, therefore; _ 
be vain and.useless to issue the 'writ—The motion must — 
be disallowed. | rf a ; ; ‘cide 


oF . 


Raber; Pallet 
ia’ Wi 
Anthony Fulgham ~ wo 


Pon led er the a of 1800, elt 15;, ss seventies of te 
ee Pee DAFT: eats, FP ac 
e Defi ascire facias issues to irs to 
Boggy Aeog worag Rap bent ime ink 
ridanmiataiatehdhdsineedac:, lish an whaids 
law, the heinis in no case liable for the tort of his aneéstor, =. > 
"ea Siero eee ome 
for an done to real the Defendant dies 
must be by the repre 
Execators and Administrators adt in autre droit, and maintain the rights of 
their testators and intestates : ‘but an‘heir, who enters on the death of 
Rie stbectes, Settee aanre Mae Ss Guat and does not claim 


to held the land in right of another, — : ; 


The Plaintiff filed inci bi Ce Court of 
Wayne, under the act of 1809, ch. 15, to recover damaged 
for the overflowing of his lands. The Defendant 
from the jailgment of the County Court; and | the 
suit in thé Superior Court, he died+The | Plaisitiff sued 
out @ scite fatias against his heirs, to make thent parties ; 
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patch omy tantra 








Turion, ChieE-Dostice, ilvered the opinion of Sh 
Court : 

This is a proceeding by petition wie th act of 1809; 
ch. 15, to recover damages against the owner of a mill for 
an injury done to the Plaintiff’s land. Upon the death of 
the Defendant, a scire facias W issued to his heirs to 
make them parties, arid the question presented for decision 
is, whether the suit can be revived “against the heirs. 
Upon principle, it is clear that the suit cannot be carried on 
against the heirs. For; by the common Taw, the heir is tn 
no case liable for the tort of ‘his ancestor. The act of 
1805, ch. 8, would operste to prevent the abatement ofan 
action brought for an injury'done to real property, where 
the Defendant died : but'then it must be revived against 
the representatives. ee eee 
is instituted, gives a remedy of a peculiar kind, unknown 
tothe common. law, and is.exclusive.of the remedy: by 
action, in all cases where the Smoge. assessed by the 
Fury are less than ten pounds. “Tt mayy be just and ‘con- 
veilient to maké the heir pay the damages during the 
peril he recaived ewe Soth the ail, byt cand he 
done without a. legislative enactment, which is not less 
necessary in this case than in the various others; by which 
particular actions have been from abatement. But 
because provision has been made in some Cases that execu- 
tors and administrators may prosecute or. defend cortain 
actions, which survive the death of the party. ;.or ‘because 
the'action of ejectment may be ‘revived nie ade 
or devisees of the T fen the Court is not at | 





act in autre droit, and inaintain the ri ats of ] testators 
and intestates : ‘but an heir" ‘who ‘enters on e death of his 


reo: py pea Mar, 1819. 
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Mar, 1819. ancestor, becomes seised’ in his own demesne, and. does 


Jones. 


not claim to hold the land in right.of another. And when- 
ever a statute doesnot, authorise heirs to prosecute or 
defend a petition, prosecuted by or against their ancestor, 
it is clear'that they can‘ have ‘no! Fight to ‘do’ s0.—The 
scire fattas must be dismissed. " “fii 


Joseph and William Peace) 
i From Wake. 
William Jones. 


A garnishee siiiomoed tion sci nteachimaent; sted that Caebinr Wid 7 


executed to him certain ‘deeds of. trust for real and personak property, 
to secure,three of his creditors; which property was sold at public 
sale upon a credit, the purchasers giving notes negotiable at the State 
Bank. That the suns secured by the déeds of trust had been dis- 


charged by alike amount out of the proceeds of the sale, leaving a | 


surplus of 1,208 dollars 20 cents, forwhieh A. B. had given two notes 
payable to C.D. who had indorsed them in blank. A. B. was also 
summoned as a garnishee, and declared his willingness to pay the 
money on the notes. The Plaintiffs in attachment are entitled to have 
judgment of condemnation of this money ; for, 
If the garnishee had received the surplus in money, the purposes of the 
trust deeds being sa it would have been money received to the 


use of the debtor, ‘imight by him have been recovered in indebitatus 


assumpsit. 
as ts ts vals Wi digas 7 ePeao ee ‘and, 
et te er 


action of trover. 
The attachment law makes n not yet due, whether given for money 


or specific articles, subject t process. And it is no objection that. 
the notes are given for the parchase ot yeopeety Se WA Sao Sebtce, 


had only an equitable interest. ” 
Whether the property be Hable to execution, is not the criterion to de- 
termine whether it be attachable, otherwise the attachment law.could 
not operate upon bonds and simple contract debts, &c. 
‘As soon as the purposes of the trust deeds were satisfied, there was but 
one equity remaining, and that was in the debtor, whose right to the 
money;had it been reqeived, could have been enforced at law. ’ 


The Plaintiffs were creditors of. the Defendant by spe- 
cialty to the amount of $363 87, and sued out an original 
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dry,articles, and. Peter Browne, Esq. was. summoned.as 
garnishee. ... The... substance : of his. garnishment, upon; 
which the questions submitted. to this. Court arose, wags, 
that prior .to.Jtis; being summoned. as garnishee, Jones 
had executed torhim certain deeds of: trust, for real and, 
personal property, to: secure three of Jones’s creditors; 
which property was sold at pablic sale upon a credit, of 
three and six months, the purchasers giving notes negatia- 
bleat the State Bank. ‘That the ,eums, ‘secured by: the, 
deeds of trust-had been discharged, -by.. like amount jqut 
of the proceeds of the sale, leaving & sarplus of 51,208.20,, 
for which R. Cannon gave two notes, payable to W. Ro- 
gers, who had indorsed.the same.in hlauk; that he had:no 
beneficial claim upon.the property of Jones, nor did he 
believe that the ereditors, for whose benefit: ‘the ‘deed had; 
been taken, had. But he submitted. to the | whether 
any process froma Court. of Law. could affect equita-, 
ble.interest which Jones had-in, the,pewsonat property con- 
tained in the deed; and whether the two negotiable, notes 

were liable to the Phaintiff’s demand, although they, were 
taken for the balance. of the Defendant’s equitable interest, 
in certain real estates, inasmuch.as that balance, in virtue 
of a prior equity, had been converted inte persenal _pro- 
perty.. The. questions arising; oni Mr. Spherical 
mel, ne renee ENR: 3 r 


29 ONY oil 


Tatar. Chit une, Aetivered the, opinion of. the 


Courts «io Seg oe 


if Mr. Bropanteedibectived itermicplen in, moneys the 


purposes of thé trust deeds’ having been executed and ex- 
tinguished, it would have been so much money received to 
the’ ube of Jonesy and mightvhave been recoyered by him in 
indebitatus. assumpsit; the! law in such: case, implying a 
promise to pay. Rorthe quality of every such. trust is, 
that what remains after paying’ the cteditors, belongs to 
the assignor, And although the usual remedy against a 


ii 


* 
25s 


attachment. against his effects, which was. levied pon sun; May, 1819. 


Peace 
Var 
Jones. 
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Mar, 1819. tpystee, for-a misapplication of the trast. fund, is by a bill 


in equity, yet at law, an action of assumpsit will lie.* The 
law must be 'the same, whether the surplus be in money or _ 
im notes, and upon’ a refusal to deliver the latter, Jones 


would be’entitledto an action of trover ;+ for the garnish. 


ment proves that the notes belonged to him.. It seems te 
be a better criterion, whether property be liable. to attach- 
ment, to ascertain what would be the rights of the Defend- 
ant in the attachment against the garnishee, than to en- 
quire, whether the property would be liable to an execution. 
against the Defendant. For the attachment law makes) 
notes not yet due, whether. given for money or specific arti- 
cles, subject to that process ; which.things. clearly cannot 
be taken in execution. But, if the, property being liable. 
to execution, were a testof its being attachable, it would 
hold good in this case, a5 to‘all the property in the garni- 
shee’s hands, ‘which was not necessary to satisfy the cre- 
ditors; and if a levy bad been made by a creditor .of 
Jones’s upon the property, before the sale, the surplus, 
after paying the trast’creditors, would have belonged to_ 
such judgment creditor. So that the first doubt suggested: 
in the garnishment, seems to be answered by the act of 
1812, ch. 14, making trast. property, real and personal, 
liable to execution. The other’ suggestion admits of the 
same answer. The real property is converted into per- 
sonal, in virtue of a prior equity, only so far as the trust 
creditors had a lien upon the property. To the extent of 
their debts the equity was prior ; but when that object was 
accomplished, there was but one equity remaining, and 
‘that was in Jones, whose right to the money, had it been 
received, was of that kind, which, it-has been shewn, a 
Court of Law-would have enforced. ~. 

Considering, then, the general scope and spirit of the 
attachment law, the property which it renders liable to the 
process, “ estate and effects,” and how easy it would be. 
for an absconding debtor to evade i provisions, by suf- 


* 5 Term Rep. 601. Willes 405. " Salk, 130, 282. 
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fering his property to be sold under a trust deed, for nego- ame 1819: 
} tiable securities, the Court are of opinion, that omy 
_ |. should be tendered for the a ee é 
) of Mr. ‘Browne and Mr. Cannon ;* more especially as all Jones 
the parties concerned are before the Court, and the drawer 
of thie “notes declares, in his garnishiment, his ‘willingness 
to pay the money. 
1 Sas ieee tb cas as aie a 
i ‘sieoe Saabnthapas aebdekowad canahe. 
y it i fair to presume, not only that ‘the deed ‘of trust was 
to insert a covenant upon the part of the trustee, to restore 
to the cestui que trust the surplus remaining after the pay- 
ondary aac eam ditaeeche aioe nate 
disputable legal reinedy: 
* Nors—R. Cannon was also summoned is’ garnishee in this case, 


and in his garnishment declared his willingness to pay the money on the 
notes. 
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Mar, 181%. . Hol inj’ . ; ii . a? ae hc 4 et @ epfercs 
——~ adh nie a 


Dean demise of Hinttan & & wid & “8 rom ..,. 
‘ “carte Dew.” Edgecombe.” 
p Thy "ead epehaee epee sot 


if” 

An panic Sanath irom Pebrusny.term £prcsapiniptaeenatens 
in the County Court, and was returnable to May i 
execution was continued, and by virtue of the one which is 
May tert’ 1808, the samme being on the 9th May, and made re to. 
August term following, the land in dispute was levied on and sold, atid 
the lessorof the Plaintiff became the purchaser, 
ed against the same Defendant before a Justice of, the Peace, and 
execution which issued thereon was levied by a Constable prier to, 
levy made of the first’ execution by the Sheriff.” The order df sale wis 
rmaile by the Cotity’Codrl it August tenth 1800; a-cendiias cabaab F 
was issued, by virtue of which the land was ‘sold, and the we 
became the purchaser. The deed to the lessor of the Plaintiéf ’ 
that the sale, under which he claimed, was made by virtue of the exe- 
cution which issued from February term,of the County Court 1807 ; 
whereas in truth, it was not made until 27th July 1808. The sia a 
is entitled to recover the lands : for, » 

1. The lien created by the teste of the execution, which pahadon the 
9th May 1808, was not destroyed by the levy afterwards made by the 
constable ; particularly as there was no sale under that levy until a levy 
and sale under the first execution. 

2. The erroneous recital in the deed to the lessor of the Plaintiff, does 
not affect the operation of the deed. The recital is not an essential 
part of the deed ; its use is only to eXplain more fully the intention of 
the parties, or to serve as a reference in the future investigation of the 
title. It affirms no fact, and can never amount to an estoppel. 

The execution gave the Sheriff authority to sell, and although his power 
be incorrectly set forth in-the deed, yet the deed is good. 

And it would seem that the Sheriff may be admitted a witness to prove 
the mistake, that he sold under the execution of 1808, and not under 
that of February 1807. 


This case was sent up to this Court upon the following 
special verdict, to-wit : 

“ A judgment was obtained against Hattan, in Nash County Court, at 
“« February Sessions, 1807. Execution issued thereon, and was returned 
“to May, 1807, without any levy having been made. A second issued, 
“tested May, and returnlible to August term, 1807, on which was a re- 
“turn, “ Rec’d Clerk’s and Sheriff’s fees”—And the execution directed 
“ to the Sheriff of Edgecombe, tested the second Monday of May, 1808, 
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«<.gind seturnable 6n;the: becond: Monday in’ Atiglist followingyiWas issued, May, 1819. 


“and returned with the following indorsement, “Rec'd 40a, in part of a 





levied the last mentioned execution on ¢ ‘eh 
oF Oth of Juitie, 1808) and sold by'virtue of it on the 27th July 
“ the lxnil in question, when Coleman, one of the lessors of the 
“became the purchaser, and.the Sheriff executed to himadeed. But 
“the deed recites that the sale was made by-irtue of am execution issued 
from Nash Count Court, tested the second Monday ¢ ‘February, 1807, 
Fiance ears belke in the land by imarrying wife, and His 
« marriage took place between the time of the judgment rendered;’ and 
« theyissuipg of theexecution onthe second Monday of May, 1808, ‘This 
“ ig.the title set up by. the lessors.of the Plaintiff... , eo 
* As to the. title. set up. by the Defendant, the Jury find, — 


Boe cet ho more property to be foun 


the 13th day of May, 1808, 2 judgment was obtained, and ex 
“issued thereon, against the goods and chattels, lands and tenements, 
* Hattan. A Constable, to.whomrit was directed, levied it eight or ten 
« days before the ctl on ie ppm ek! Sag am 
“ that Court. It was,en' at 
« 1808, and continued until ‘sl Aig 10 eh 1809, ‘whe an png ig 
“ was made, and an execution Watcha Roce gap af angie, Ui. 
“and returnable to November term following, -was issued, under which 
Se Se, set cen annamities vconeane 
fendan 10 possession if, upon finding, ' 

“the lenges of the Plt the deny Bad he fendant guilty, and 
« asses¢ his to iBone and costs: Hf ie ls w be for the Defen- 
haneny eae Hot guilty”) 4 | 

Upon the trial; the Sherif was watt as a witness, to 
prove that fe 12446 "te Execution which “issued on ‘the 
sécond Monday of May,’ 1808, on ‘the Sth’ or 9th of June 
following; and phew in qiiéstion, by virtue of that 
execution, on the 27th “Wha pon is evidence, the 
at fe at st ‘the ‘special verdict. 

this casé, * divided in opinion. 

PA chem Taylor and ras ‘Henderson being of opi- 
nifon, in a ap a ‘ : 
ant Suid all ‘being of opinion, ‘t : 





oy eid dpriiite ut 
Diy ‘Chief Justice“The first, execution sien 
Hattan issued from February term 1807, of Nash County 
Court, ‘where the judgment was rendered: ‘but the levy 


Dew. 
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Mar, 1819. was made on the*third execution, which bore teste the 


Hattan 
Vv. 
Dew. 


second Monday in May, 1808, and the Jury have found, 
upon the evidence of the Sheriff, that the levy was actually 
made on the 8th or 9th of June following. The Sheriff's 
deed, however, recites that the sale was made by virtue of 
the first éxecution; and as this recital is erroneous, the 
question is, Whether the deed shall operate to convey the 
land to the purchaser, Coleman? If a recital were an 
essential part of a deed, or if the land were conveyed ac- 
cording to the recital thus’ erroneously stating the levy, 
there would be some ground for the objection to rest upon. 
But the use of it.is only to explain more fully the intention 
of the parties, or to serve as a reference in the future inves- 
tigation of the title. Ceeepe unten penmemmnambennte: 
to an estoppel. * 

It cand oct AAG Bisa te Weld WOK inate on dich 
a day to J S, and then make a new lease, to begin after the 
end of the former lease, and mistake the date of the old 
lease, in this case, the deed is good, notwithstanding the 
mistake.t If, indeed, the property be described in the 
effective words of the conveyance, only according to the 
false description given of it in the recital, it will pass by. 
the deed, as appears by the following case. If I grant to 
JS, all the lands in Dale which I purchased from J D, or. 
which came to me by descent from J D ; or, I give all my 
goods to J S, which I have as.executor of J D, and, in 
truth, I have no such lands or goods, but I had them by 
some other means, or of some other person, in these cases, 
and by this, mistake, the deed is void. But if I grant to 
J S, all my lands in Dale by name, as White acre, which E 
purchased of J D, and in truth, I purchased them of ano- 
ther, in this case, this mistake will not hurt the deed.t 
As, then, it appears in this case, that the Sheriff was duly 
authorised to make the sale, although his power is incor- 
rectly set forth im the deed, a majority ‘of the Court are of 


* Coke Lit. 352, b. Finch. Law. 33. ¢ Dyer93,160, + Dyer 50, 87, 376 
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is in favor of the Plaintiff. 
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Max, 1819. 
dpinians ten Inwinnleing onthe apqsiahine verdict aniptaone x 


of the Plaintiff. 


‘Haxay/Judge—The lien created by. the esengiinadae 
of executiony-which issued on the 9th May, 1808, cannot 
be destroyed by the levy afterwards made by the Consta~ 
ble, particularly as there was no sale under that levy until 
a levy and sale under the execution which first issued. In 
England, it is said, that if the Sheriff execute the writ last 
delivered to him, before the first, he shall be answerable 
himself. for the debt due to the Plaintiff in the first execu- 
tion. And of this he has uo right to complain; becauses 
as all executions are delivered to him, he may know which 
to execute first: But in this State it is otherwise. The 


Sheriff and Constables of a County, have.each a right, in. 


many cases, to levy and sell the same property ; and. it 
would not de te say, that one officer, executing a younger: 
execution before an elder, in the hands of another officer, 
whether he knew of it or not, should be liable to the Plain- 
tiff in the first. Whether purchasers under the younger 
execution would be protected, or whether the lien created 
from the teste of the first. would subject property so sold, 
itis not necessary to decide; because the property was 
here first sold under the execution that first issued. It is 
said, that the reason of altering the lawin England by the 
statute of frauds, in making the lien commence from ‘the 
delivery, and not from the teste of the writ, was on account 
of purchasers claiming property bona fide-purchased under 
younger executions, when there were older ones, the lien 
whereof reached back to their teste.*. If this were the case, 
and the law has not been altered. with-us, it would seem 
that such purchasers would be,obliged-to yield to such lier, 
particularly when the two executions are in’ the hands .of 
different officers, as in this case, and no remedy can be had 
against them. ees my epinion 


*1 Term Rep. 731. 
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As to the other question, my. opinion differs from that 
of my brethren, and I will briefly assign the . reasons 
which support my opinion. It is enacted by the 27. Hen. 
8, ch. 16, sec. 1, that no lands or- hereditaments shall 
“ pass, whereby any estate of inheritance or fzeehold shall — 
<< be made,’ by reason of any bargain and sale, except the . 
“« bargain and sale-be made by writing and enrolled.” It 
is also enacted by our act of 1715, ch.'38, sec. 5, that no 
conveyance of lands shall be good and available in law; 
unless the same be acknowledged or proved, and. regis- 
tered ; and that-all. deeds so done and executed shall be 
valid and pass estates in lands, dc. Here.it appears that 
lands cannot pass from one person to another without 
writing ; and it is expected that every one can shew.a 
written title to land of which he is the proprietor, It is 
true, that the Legislature have taken away the remedy of 
claimants, where they have not asserted their :claims 
within the time prescribed by law, and vested the tithe in 
those who during that time have been iv quiet possession. 
But-these acts do not interfere with the reqnisite, that 
titles to land must-be in writing ; and where there is no 
possession relied upon,-there must be no chasm in those 
titles ; there must be no link wanting.—Now the Plain- 
tiff does net depend upon possession for a title. Does he 
shew a written one? He.shews.a deed from the Sheriff, 
in which the Sheriff sets forth:the authority he had for 
éxecuting it, to-wit, an execution bearing date the second 
Monday of February,i807. Were that execution shewn, 
and the judgment on which-it issued, the Plaintiff’s title 
would rest as far as it-could upon written evidence... But 
it is admitted thatthe land was not seld.wnder that execu- 
tion ; yet parol testimony is admitted.to shew that it was 
sold under another execution,. This is: not’ only connect- 
ing the deed. and execution» by .parol testimony, but 
expressly contradictingythe wery deed ander which the 
Plaintiff claims, and to which he is a\party. If-this be 
allowable, who can find out in whom title to land is, by 
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séarching tecords ? It is true it appears, from the testi-. Mr 1819. 
mony adduced, that the land was sold under another exeou- «wane: 
tion issuing from the same jadgment, But-ifthatcambhe — ». 
shewn, why not go a step-furtber, and shew that itp want eestor, 
sold under an execution issuing from another judgment: 

between different parties? Would not this give risé to 

much confusion atid inconvenience? | Were this-allowable,- 

titles to land would in a great measuréGepend upon pare. 

| testimony. Is there any: necéssity for/this? Would it 

not be an easy thing truly to recite the execution under 

which the land was sold’? I doubt not, it was’ done in: s 
the present instance through mistake ; this’ may be’ the: 

case again ; but that is no reason for adopting 4 rule that. 

a 
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Jolin Moseley: Walkef, Sarah Jane’ Walk- “4 1 digit 
er and Eliza H. Walker,.i seh = 
their next friend, sats alker 


Hanson Kelly, Wintiaen Watts Jones and NowBlanover. 
Re last Phere ° 
will of John Walker, deceased. - ‘sakes J 


Testatar bequéaths ten negroes to A, seven negroes tO B, and seven to lon 
After making his will, he sold all his negroes, ‘and died possessed rr 
Jarge estate. The legatees apply to the Court of Equity to order thé) 
executors to lay out so much of the estate as may be necessary,to pur- 
chase negroes to make good the legacies. The Court will order the 
executors to make good the legacies. : 

Pending the suit, a comptomise is made Betweéri the executors and the 
next friend of thelegatees (who are minors) relative tothe ‘negroes, 
in which it is agreed that the value of the negroes, as found by the 
master, shall be paid to the guardian of the legatees. This compro- 
mise being satisfactory to the Coutt, is c a 

















The bill charged, that John Walker, late of the county 
of New-Hanover, departed this life some time in the year 
1813, having made and published his last: will, ‘of which 
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Mar, 1819: he appointed Hanson Kelly, William Watts Jones and 

Pam ook John D. Toomer, executors, who proved the will in the 

; wines Court of Pleas and Quarter Sessions for New Hanover 

executors, County, and undertook the burthen of executing the same ; 
that the testator bequeathed to the Complainant, John M. 
Walker, ten negroes and fourteen shares in the capital 
stock ofthe Bank’ of Cape Fear; to the Complainant, _ 
Sarah Jane Walke?, seven negroes and fourteen shares of =f 
stock in the said Bank; and to the Complainant, Eliza = | 
H. Walker, seven negroes and twenty-one shares of stock 9 
in the said’ Bank ; that the Complainants had requested — 
the Defendants’ to deliver over the legacies to their guar- __ 
dian, and the Defendants had refused to do so, without the 
direction of the Court, saying that the testator, after 
making his will, had disposed of all his negroes, and they 
did not think themselves safe in laying out the monies 

ging to the estate in the purchase of other negroes 
the Complainants; until the sum so to be laid out 

should be designated by the Court. The bill. prayed for 
such relief as the Court might ‘think the Complainants 


a cio he 

‘The of the Defendants admitted the facts as 
charged in the bill, and submitted to such decree as the 
Court might make in the: premises. An account of the 
value of the negroes bequeathed to Complainants, and an 

“account of the dividends which had accrued and been de- 
clared: upon the bank stock, were taken by the Master; 
and the case was sent to this Court for a final decree. 


Bx rae Covrtr.—This cause coming on to be. heard, 
the substance of the Complainants’ bill appeared to be, that 
John Walker died some time in the year 1813, having 
made a last will and testament, of which he appointed the 
Defendants executors, who proved the will, and took upon 
themselves thie burthen of the execution thereof., That by 
the said will he bequeathed to the Complainant, John M. 
Walker, ten negroés and fourteen shares in-the capital 
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stock of the Bank of Cape-Fear ; to the Complainant, Sa- 
rah Jane Walker, seven Negroes and fourteen shares'in the 
capital stock of the Bank of Cape-Fear ; and to the.Com- 
plainant, Eliza Henrietta Walker, seven negroes and 
twenty-one shares in the capital stock of the Bank of Cape- 
Fear : and the scope of the Complainants’ bill is, that the 
sum to be expended by the executors aforesaid in the pur- 
chase of negroes to fulfil the aforesaid legacies, shall be 
ascertained by the Court, and that the Complainants may 
be relieved. Whereto the Defendants, by their answer, 
say, that they admit they were appointed executors of ‘the 
last will of the said John Walker, and qualified as such, 
and that the legacies bequeathed thereby to the Complain- 
ants are truly set forth by their bill. That the said John 
Walker, after making his said will, sold and conveyed all 
the negroes he owned. That by the “said: will, they ‘were 
directed to retain the said legacies until the County Court 
should appoint a guardian to Complainants, and take a 
bond with security for the performance of the trust ; and 
they submit to the Court whether it were not the intention 
of the testator that the guardian should be appointed by. 





26? 
Mar, 1819. 
C. Walker 


v. 
Ji Walker’s 
executors. 


the County Court of New-Hanover, and whether the Com- . 


plainants be entitled to any, and,,if any, to what sum of 
money in lieu of the negroes aforesaid: and the report of 
the Clerk and Master in Equity for the-county of New- 
Hanover being read, by which it appears that the negroes 
bequeathed to the Complainants were at. the time of the 
death of the testator of the value of 7,920.dollars; and 
that on the 6th day of April, 1818, they were of the value 
of 10,692 dollars ; and that, from the death of the testator 
to the 6th day of, April aforesaid, the bank stock bequeath- 
ed to the Conupliitentey edi gretipanth in- dividends and 
bonus the sum-of 2,107 dollars.) 

The Conrt'dasaellegs wlll nie decmnn, that upon the 
peeeenee by Carleton Walker, Esquire, (who, it ap- 
pears satisfaction of the Court, hath been appointed 
guardian to the Complainants bythe Court of Pleas and 









268 CASES ARGUED AND DETERMINED IN THE 


M«r, 1819. Quarter Sessions for the county of Cumberland,) of the 
Walker Muatters hereinafter required of him to be-performed, the 
v. Defendants do transfer to the Complainants, John M. 

1 walker’ Walker and Sarah Jane Walker, -eath fourteen sharés 
in the capital stock of the Bank of Cape-Fear, and to 
the complainant Eliza Henrietta Walker, twenty-one 
shares inthe capital steck of the said Bank: and 
do pay over to the guardian for the benefit of the com- 
plainants, the aforesaid sum of 2,107 dollars, being the 
dividends and bonus which have been declared and have | 
accraed on the aforesaid stock up to the date of the Mas- 
ter’s report ; which sum will belong to the complainants in 
the following proportions, te-wit, to John M. Walker 
fourteen forty-ninth parts thereof, to Sarah Jane Walker, 
fourteen forty-ninth parts, and to Eliza Henrietta Walker 
twenty-one forty-ninth parts: and that the Defendants 
account with the said guardian for the dividends accrued 
on the said bank ‘stock since the date of the Master’s 
report aforesaid, and pay the same over to the said guar- 
dian, to be by him laid out for the benefit of the complain- 
ants, according to the same proportions. 

And it further appearing to the satisfaction of the Court, 
that a compromise hath been made between the complain- 
ants, acting by their father and next friend, the aforesaid 
Carleton Walker, and the Defendants, relative to the 
legacies of negroes bequeathed to the complainants, which 
compromise appears to the Court to be reasonable, the 
Court do therefore, according to the terms of the said com- 
promise, further order, adjudge and decree, that upon the 
performance by the said Carleton Walker of the requisi- 
tions aforesaid, and upon the assent of John Walker, the 
residuary legatee, being signified in writing and filed in 
the office of the Clerk and Master of the County of New- 
Hanover, or without such assent, at the election of the 
Defendants, they do further pay over to the Guar- 
dian, for the benefit of the complainants, in sa on of 
the legacies of negroes bequeathed to them respectively, 
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the sum of nine thousand dollars, te be divided among the 
complainants in the followlng proportions, to-wit, to John 
M. Walker, ten twenty-fourth parts thereof, and to Sarah 
Jane Walker and Eliza Henrietta Walker each, seven 
twenty-fourth parts thereof. 

And it appearing to the Court, that the penalty: of the 
bond entered inte by the said Carleton Walker, as. guar- 
dian to the complainants, is not more than sufficient for the 
security of John M. Walker, it is further ordered, that no 
transfer of the aforesaid Stock or payment of the afd¥e- 
said sums of money belonging.to Sarah Jane Walker, or 


Eliza Henrietta Walker, be.made to their said guardian, 


a 


before he shall have entered into two other bonds, each 
in the sum of ten thousand dollars, with such security as 
may be approved hy the Court of Pleas and Quarter Ses- 
sions for the County of Cumberland, conditioned for the 
proper discharge of his office of guardian. 


Mar, 1819. 


C. vag 


J, W siker’s 
executors. 
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John H. Howard 


v 
Edward Pasteur and Jonathan Price. 
The Defendant being arrested upon a ca. sa. and in custody of the She- 

riff, executed to the Sheriff a bond, with two sureties thereto, condi- 

tioned for his keeping within the rules of the prison, until he should 
be legally discharged therefrom. Whilst he was thus within the rules 
of the prison, a capias ad respondendum was issued against him, and he 
was thereon arrested and put into close jail. He thereupon notified 

Plaintiffs in each casé, of his intention to take the oath of insolvency, 

and the benefit of the act for the relief of insolvent debtors.” On the 
day appointed, he took the oath, was discharged by the Judge, and 
went at large out of the limits of the rules of the prison. Motion for 
judgment against the sureties in the bond for his keeping within the 
rules of the prison, disallowed ; for, 

His going out of the mite of the roles, after he was discharged as'an 
insolvent debtor, was lawful, although he was in close jail at the instance © 
of another creditor. The order of liberation extends to discharge him 
from all imprisonment for debt. 

The act of 1773, recognizes two kinds of imprisonment, the one, close jail, 
the other, the rules of the prison, as directed by the act pf 1741. The 
word close used in this act refers to the personal situation of the appli- 
carit, as a pre-requisite for taking the oath ; but is omitted in that part 
which directs his discharge ; and pre-supposes there may be others, 
who hold him in confinement, by directing them to be notified. 

The Plaintiff obtained a judgment against Minor Hun- 
tington, at September term, 1815, of Craven County Court, 
for 701. 4s. 10d. and costs : whereon a ca. sa. duly issued, and 
was executed on the Defendant on the 25th of Sept. 1815. 
The Defendant being then in custody on the said ca. sa. on 
the day and year aforesaid, executed to the Sheriff, in pro- 
per form, a bond, with the present Defendants, Edward 
Pasteur and Jonathan Price, sureties thereto, conditioned 
for the said Huntington keeping within the rules of the 
prison, until he should be duly and legally discharged 
therefrom. On the first of September, 1817, a writ of ca- 
pias ad respondendwm, at the instance of Thomas M’Clin, 
and returnable to Craven County Court, was executed on 
the said Huntington ; who was on that day, put into the 
walls of the prison, and there remained in close confine- 
ment, uzitil the 13th of October following. While the De- 


| Prom Craven. 

















\ SUPREME COURT OF NORTH-CAROLINA. 


fendant was thus within the walls of the prison, he duly » 
notified M’Lin, and also the present Plaintiff, of his inten- 





so ns rec iin nl ra ARI rand 


debtors ; and on the said 18th October, 1817, before. 
honor Judge Daniel, took the ordinary oath of insolvency, 
and was ordered to be discharged from imprisonment. 
After these. proceedings, and before the. notice of. the 
present motion, Huntington voluntarily went beyond the 
limits of the rules of the prison ; and the Plaintiff there- 
upon."moved for execution against his said sureties, the 
present Defendants. Their-bond had been duly assigned 
to'the Plaintiff by the Sheriff. On this case, the Court below 
adjudged, that an execution should issue, as prayed for by 
the Plaintiff; from which judgment the Defendants appealed. 


HENDERSON, Judge, delivered the opinion of the Court : 

This case depends on the operation of the words “ shall 
be immediately set at liberty,” in the firstsection of the act 
of 1773: that is, whether where a debtor is confined in 
close jail under one process, and has taken the bounds un- 
der another, such order of liberation, as has been made in 
this case, extends to discharge him from the bounds of the 
prison. And-it is argued that it does not, because a pri- 
soner of the latter description is not entitled. to the benefit 
of that section of the act, for that section extends to those 
only who are in close jail. It does not follow that because 
none but a close prisoner can be permitted to take the oath 
of insolvency, that the liberation ‘should: extend to such 
only. It extends to all imprisonment for debt... None but 
Close prisoners can take the oath ;.for the close con- 
finement is required as a teste of the truth of the.oath, and 
perhaps as a judgment for the imprudence of going in debt, 
beyond the ability to pay. Yet, when it is andergone, at 
the instance of any one,.all those who have evidenced a 
like disposition to coerce: payment by imprisonment, are 
alike affected. The words of the act, as well as its spirit, 
seem te require this construction. The Sheriff, when. he 
produces the body of the debtor, is'required to produce a 
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list of the process, &c. by which he holds him in confine- 
ment. He is ‘to be set at liberty, not only from close im- 
prisonment, but generally ; that is, as we consider it, from 
all imprisonment for debt.) And the third section, by us- 
ing the words “ in prison,” omitting the word. “ close,” 
shews that the Legislature recognized two kinds of impri- 
sonment, the one clese jail, that is, the walls of the: jail, 
and the other, the rules of the prison, as directed by the act 
of 1741: which word ‘ close,” refers personally to the 
situation of the applicant, as a pre-réquisite for taking the 
oath ; but is omitted im that. part which directs his: dis- 
charge ; and pre-supposes that there may be others who 
hold him in confinement, by directing them to be notified. 
Besides, what can this creditor complain of? If close jail 
be required as a teste and punishment, it has already been 
undergone in the same manner, and for the same time, that 
it would have beea undergone, if the bounds, as to him, had 
not been taken: He has the same ojiportunity of offering 
oppesing evidence, and of cross-examination ; for he is to 
be notided. And we cannot perceive that his situation is 
in any way different as to the coercive powers, of impri- 
seonment, than if the debtor had remained in close jail. 
For the same thing is effected by another creditor in the 
same jail, and during the same periodof time. If the De- - 
fendant be discharged in law from the imprisonment in 
this case, the bond which was taken te secure the creditor 
against an escap,, is also discharged. For the law directs 
its officer, at the instance of the creditor, to confine the 
debtor ; and the law directs its officer to discharge him. 
Of course,’ atl rreans taken to that end, to-wit, the con- 
finemerit, must cease, wher that.end ceases to exist. But 
we cannot distinguish this case from that of Burton and 
Dickens, decided at this term: For that which will pre- 
vent an arrest, will justify a discharge ; and the debtor 
who takes the 40s. oath, stands in the same situation as to 
the bill of rights; with the debtor who surrenders up his 
property under the third section of the act of 1775. Let 
judgment be entered for the Defendants. 









SUPREME COURT OF NORTH-CAROLINA. 275 


May, 1819. 
mn Sinead ‘ 






































Joshua Bell I * es is 
v rom Edgecom 
Noah Beemen and others. 


A, being in want of money, borrowed 200 dollars from B, and to secure 
the re-payment thereof, placed in the hands of B a negro slave, upon a 
parol agreement, that upon the re-payment of the money the negro 
should be re-delivered. B sold the negro to C, who took possession 
and held the negro for nine years, A filed his bill against B and C to 
redeemi'the negro. C pleaded that he was a purchaser for a valuable 
’ consideration without notice ; and in his answer relied upon the length 
of time he had had the negro in his possession, His plea was found 

by the Jury to be true. Bill dismissed as to C; for, 

1, His plea shall avail him. 

2. His long adverse possession shall also avail him. Equity will not take 
from hit any defence or protection, which would avail him at law. 
Here, his adverse possession for more than three years, is a good de- 

: fence at law, under the plea of the statute of limitations. . 

And it is no answer to this objection, that the Defendant has not pleaded 

the statute. It is only in those cases where Courts of Equity and 
Courts of Law exercise concurrent jurisdiction, that, in this Court, the 
statute can be rélied on as 4 positive bar, for equity follows the law, 
and the rights of the parties shall be the same in both Courts 

Where this Court has exclusive jurisdiction, equity will respect time, and 

frequently decides in analogy to the statute of limitations. In this 

case, the Defendant has exposed his situation, and the Court perceives 

that he has a good defence at law, which he may use with a safe con- 

science, and will not therefore interfere. 


This was a bill brought to redeem a negro slave. The 
bill charged that Frederick Bell, father of the Complain- 
ant, being in want of money in the year 1801, obtained 
two hundred dollars on loan from ‘Thomas Goff, and to 
secure the re-payment thereof, placed in the hands of Goff 
a negro slave named Peter, upon a parol agreement, that 
upon re-payment of the sum so borrowed, the said negro 
should be returned to Bell, and that until that time Goff 
should keep him and have the benefit of his labour in lieu 
of interest. That in 1803, Bell died, haying made and 
published his last will, which was duly admitted to pro- ° 
bate in Edgecombe County Court, | and Sally Bell one of 


: “Be 
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Mar, 1819. the Defendants, ‘qualified as Executrix thereof. That the 


Bell 


wv. 


Beeman. 


testator bequeathed the negro slave Peter te the Com- 
plainant, upon condition that he would redeem him. That 
soon after the death of Frederick Bell, Complainant, ten- 
dered to Goff the sum borrowed, when he was informed 
by Goff that he had sold the negro to Noah Beeman, who, 
at the time of the purchase, was told by him, that-he held 
the negro ‘in pledge for the sum aforesaid. That Goff 
requested Complainant to pay him the money, promising 
to procure the negro within a short time ; that Complain- 
ant refused to pay until the negro should be delivered, 
whereupon Goff promised that he would in a short time 
procure him, and bring him to Complainant. That partly 
from a hope that Goff would keep his promise, and partly 
from the straitness of his circumstances, Complainant 
had forborne to take any steps to coerce the delivery of 
the negro : That the yearly value of the negro’s labour 
was worth much more than the interest of the money. 
The bill prayed process against Sally Bell, the Executrix, 
and against Goff and Beeman ; that Goff and Beeman 
might submit to an an account, and that Beeman be decreed 
to deliver up the negro. 

The bill was taken pro confesso, and set down to be heard 
ex parte as against them. 

Beeman put in a plea and answer. As to so much of 
the bill as sought a discovery from him of the manner in 
which Goff became possessed of or entitled to the negro, 
and as to his being pledged by bill to Goff for the re-pay- 
ment of two hundred dollars, and as to the tender made 
to Goff, and his promise to return the negro, the annual 
hire and value of the negro, he pleaded, that on the nine- 
teenth day of February, A. D. 1803, Goff being in posses- 
sion of the negro, and claiming him as his own, he, Bee- 
man, purchased said negro from Goff for the sum of two 
hundred and thirty dollars, which he then paid to Goff, 
who delivered the negro to him, and made to him a bill of 
sale, which he was ready to produce when required. And 
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negro, he had no notice of Complainant’s claim, nor of. 
any claim! to the negro” other than that of Goff’s. - All 
which matters he averred and pleaded in bar of Complain- 
ant’s bill, and craved judgment of the Court whether, &c. 

As to so much of thé bill-as he did not{plead to, he 
answered, that he parchased the negro of Goff on the 19th 
day of February,’A. D. 1803, for the sum of two hundred 
and thirty dollars, which he paid to Geoff, and took from 
him’ a bill of sale ; and that he had been in quiet posses- 
sion of the negro from that time up to the filing of the bill. 
That when he so purchased and paid for the negro, he had 
no notice that Complainant or any other person had any 
claim to him ; that the negro was about eight years old 
when he purchased him, and at the time of putting in his 
answer, about twenty-one. 

The bill was filed in 1818. And the parties having 
taken testimony, and ‘the cause being set for hearing, cer- 
tain issues were submitted to a Jury; who found “ that 
“ the testator did, about the year 1802, pledge the negro 
‘* slave in question to the Defendant, Goff, until he, Goff, 
« should repay the sum of’‘two hundred dollars then bor- 
« rowed, and that'the testator died on the 17th February, 
«¢ 1803. That on the 19th February, 1805, Goff sold the 
“said negro to the Defendant, Beeman, who then had no 
*‘ notice of the pledge by the testator to Goff; and that 
‘‘ the Defendant, Beeman, had been in uninterrupted pos- 
« session from the time of the purchase, without demand, 
“until January, 1816, when the Complainant tendered 
‘* four hundred and ninety dollars in bank bills, and de- 


«« manded the slave, which was refused to be delivered up. 


“ They further found, that i in 1806, Complainant tendered 
“‘ to Goff two hundred dollars and interest, and demanded 
<¢ the negro from Goff.” 


Mordecai, for Complainant.—The Defendant, Beeman, 
rests his defence upon two grounds. ist. That he is 


that at the time ‘lie so purchased and pffid for the said Mar, 1819. 
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Mar, 1819. a purchaser fom a valuable consideration. without mo+ 


Bell 
vw. 


Beeman, 


tice. 2d. The length of time. that intervened between 
his purchase and the Complainant’s offer to, redeem. 
To render the first. ground available, it is necessaxy, 
that Beeman should have the legal estate. His plea 
is founded apon the idea, that he has the same equity 
as the Complainant, and besides that, has the legal 
estate ; and that when the equity is equal, the law shall 
prevail. In this case, Beeman had aot the legal estate ; 


-that still remained in Goff, for by the contract»between 


Bell and Goff, ‘the latter acquired only a special property 
in the negro pledged.* A pledge is different from amort- 
gage. ‘The latter is a contract by which the entire pro- 
perty is transferred to the mortgagee, defeasible by the per- 
formance of a condition. After the day, fixed for the per- 
formance is passed, the property becomes, by. the contract, 
absolutely vested in the mortgagee. The former is a deli- 
very of property, to be restgred onthe payment of a cer- 
tain sum, and never becomes the absolute property of the 
pawnee.+ The legal estate was in Frederick Bell ; Goff 
had only a special interest, and if it were transferable,. 
(which is questionable) his assignee acquired his title and 
no more. Therefore Beeman, not having the legal estate, 
his plea cannot avail him. 

As to the second ground, the.statute of limitations could 
not operate, as. there was no time fixed for the redemption 
of the pledge. For the possession of the pawnee was not 
adverse, but according to the terms of the original con- 
tract, until the demand was made just before the filing of 
the bill. Time operates in two. ways in a Court of 


‘Equity ; first as a positive bar ; secondly as a circum- 


stance which will induce a Court of Equity .to refuse its 
interference. In cases between cestui, que trust and his 
trustee, the statute does not operate ; it cannot therefore 
be pleaded. But length of time may operate to induce a 


* Ld. Ray. 917. t Cro. Jac. 244, Noy 137. 2 Ves. jun. 378. 
¢ 1 Bac. 372. 5 Term 604, 2 Term 376. § 1 Ves. 278, 
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Court to refuse its aid. Between cestui grue trust.and a Mar, 1819 


stranger, the statute: does opera te s# and where. it can 

Trine acchanaliah heck acediaan dae kiana 
insisted upon in the answer....Here there was no trust 
hetween the Complainant and Beeman ; the lapse of time 
should therefore have been imsisted upon as a positive bar. 
But if in cases where there is no,trust, the length, of time 
may be met, either.as.a positivebar, or as a circumstance 
to induce a Court to refuse its interference ; the time in this 
case is,too short. It can only refuse its: upon 
a presumption of satisfaction, That on cannot 


aise sooner in the case of a pledge or a mortgage than 


upon g bond. 


7 HENDERSON, Judge, delivered the opinion of the Court ; 


The Defendant Beeman claims the protection of the 
Court of Equity, because he says. that be is the purchaser 
of the slave in question, bona fide, for a valuable conside- 
ration, and without notice of the Complainant’s title; and 
that he has’ had the continued possession thereof for 
upwards of nine years ; and these facts are found by the 
Jury. A purchaser for a valuable consideration, without 
notice, isnot to be dealt with in equity otherwise than at 
law ; for where the equity is equal, the law shall prevail, 
and none can have a higher equity than such a purchaser, 
therefore this Court will not take from him any defence, 
shield or protection, which would avail him at law. Here 
his adverse possession for more than three years, is a 
good defence at law, under the plea:of the statute of limi- 
tations. But it is said he has not pleaded the statute in 
this Court, and-has therefore waived that defence. The 
statute cannot be pleaded in this case ; but he pleads that 
he is a purchaser, and shews how at law he is protected, 
and prays that this Court will not take from him his 
defence, or deal otherwise with him than a Court of Law 
would. And if the Court can perceive that he has advan- 


* 1 John Ch. Rep. 316. 1. Bro. Ch. Rep. 552. 
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Mux, 1819. tages at law, it-will not interfere, but leave the parties to 


Bell 
v. 


Beeman. 


the Courts of Law. But in fact, the Defendant in this case, 
could not, in a Court of Equity, plead the statute ; that'can 
only be done and relied on as a positive bar, where. the 
question is also cognizable at law ;) that is, where the 
Courts have concurrent jurisdiction. For equity follows 
the law, and the rights of the parties shall be the same in 
both Courts. They shall not be changed by the Com- 
plainant’s choosing his forum. Where this Court has 
exclusive jurisdiction, equity will respect time, -and fre- 
quently decides in analogy to the statute of limitations. — 
But then the statute is not pleaded as a positive bar. The 
Defendant has done this in the present case: he exposes 
his situation, and the Court perceives that he has a good 
defence at law, which he may use with a safe conscience, 
and will not therefore interfere. Let the bill be dismissed : 
peace Rn onesies ne ote -mtireatienaas, | 
of the issue in the Defendant’s favor. 
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Question of jurisdiction.—The Plaintiff was owner of the brig Jane and 
her cargo, both of which were covered by Spanish papers to protect 
them from British capture, during the late war between Great-Britain 
and the United States. On her voyage from a Spanish to an American 
Apt a= Bee unutehaeibeataras gee Reo Pe azo Oss «Bi be 

a prize-master and crew put on board ; by whom she was brought 4 
aA paee pacha. nied cmatis, where she was entered asa 
Spanish merchilifitman, having all the papers which it is usual for such ; 

“@ vessel to possess, No commission was shewn by the schooner atthe 

" time of the capture ; but it was known that she had been fitted out from , 
a port of the United States, whence she sailed.as a cruiser under a Car 
thagenian commission.—Upon the arrival of the Jane at Beaufort,’ she 
was consigned by the prize-master to the Defendant, who sold part of 

. the cargo, and loaded her with a return cargo. Before she sailed, the 
Amcrican captain appeared and libelled the; brig and cargo in the Uni- 

‘ted States’ District Court of Admiralty. The brig was restored, the 
return cargo directed to be sold, and its proceeds, after payment of % 
costs, paid to the Plaintiff for damages for the detention. But as to 
the prayer in the libel, that damages should be decreed for the value 
of the cargo on board at tht time of the capture, and that the Defen- < 
dant and others should accourit for the value in their hands, the libel- 
lant waived all further claim on that process, and no decree was made 
thereon; he then brought an action of trover to recover the value of 
so much of the cargo, as had been’sold by the Defendant—The action ‘, 
will not lie ; for >. = 

The Courts of common law have no jusiadition in this case, the’ quedtien ; 
of prize or no prize, is exclusively of admiralty cognizance ; and that 
qustion must be decided before it can be ascertained whether the De- 
fendant has committed a wrongful conversion. 

The jurisdiction of a common law Court administering a code not com- _, 
mon to other nations, is ousted, whenever it appears that the capture s! 
was made in a hostile character ; and whenever the jurisdiction of the : 
acimiralty has once attached by the taking as prize, nothing subsequent 
can take itaway. . 

Whether the State that granted the cothmission to the cruiser, could 
rightfully exercise the prerogatives of sovereignty, is a question to be 
determined by the laws of nations, and slot by the municipal laws of 
any country, 

The view of the case is the same, if the case be considered as one of 

piracy. 
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law Court refuse it, is answered by the decision of the Supreme Court 
of the United States, “ that a prize Court of the nited States has cog- 
nizance of a capture as prize, where the brought within the 
jurisdiction of such Court ; and if the capture were made without a 
commission, or the vessel illegally fitted out in the neutral country, the 
captors are bound to make restitution.” 


Action of trover and conversion—pléa, t not guilty. The 


Jury found the Defendant guilty of the trover and con-- 


version charged in the Plaintiff’s declaration, a& to four 
thousand hides, and-not guilty as to the residue th 
charged ; and assess the Plaintiff’s damages to 4,040 dol- 
lars, subject to the opinion of the Court upon the question 
whether a Court of Common Law has jurisdiction of the 
matter in controversy. The question arose ou the follow- 

The Plaintiff, a resident and merchant’ of New-York, 
was the proprietor of the brig Jane and her cargo, bound 
on a voyage from Porto Cavallo to New-York. To pro- 





tect.the Jane and her cargo from British capture, — 


the late war, they were both covered y Spanish docu 
ments, and purported to belong to” ales resi 
dent at Porto Cavallo. On the BI she was chased 


by an armed shooner ; who captured her in a belligerent 
‘Manner, putting on board a_prize-master and a prize- 


crew. The schooner did not shew a: commission { but it 
was knowg that she had recently sailed as an armed crui- 

ser, under a Carthagenian commission, from a port of the 
Uniten States, where she was repaired and fitted for the 
cruise. Not long aftér the capture, the Janey newly paint- 
ed and otherwise altered in appearance, arriyed with her 
cargo at the port. of Beaufort in North-Carolina, docu- 
mented as a Spanish merchant ship coming from Cuba, 
commanded by aman calling. himself Pedro Gonozales, 
and having all the ; Which a bona mer- 
chant vessel road oealeealy possess. i wal 
had been procured, did} not appear. There was no evi- 
dence to shew that any condemnation had taken place, or 


Anne. eee 





























ieee: do 
ee re aliases ‘While | this claim 
was reserved for the decision, of the Court, "the libellant 
wajved any further decree, tindino decision was madeupow 
‘jt. , This action was’ then: jgpiaind against the Defen- 


dant.. °° 5 ay 


ps ot 
er oe i tr 

for the Plaintiff, and Gasion for the. Defendant,.+> 
Mordeoi forthe Plait, tipper athe js ict ; 




















and then the trial must rvof the captor:g 
'Thid is not & question of prize. The commission, if 
there be atiy, is not granted by a State of which we can ~ 
judicially take notice. Our government has not yet 
recognized it as an independent state, and until such 

nition, it must be regarded as a part of the colonial edonial tie 
ee en ae ae Selle te, we 





















sovereign states. Where could aaah ceaeinetiee take 
place in the present case? 

Theta ie inothon.grennihctenn wialllthie aneub: be. con 
sidered as a common maritie tort: This vessel. was fitted 
cat in to Nihal Rapaansse eine? mp Wenanen? <8 o 









‘| 
| 
“a ath sai, we 
have, the Defendants? ‘. 
When and where did they acquire: Sams: aed 
+ 1 Robs, RepicS8, "f A Dallas, 44° ¥-4 Oral, D0 


: | § 1 John. 481. 2 Bur. 694, Lob; Reps 117: me a 


-2) But it is baid, if this 


the goods; ~The trespass is wot. merged in the piracy, 
which is a civil law felony, in which there was no ap- 


peal. || 
‘Ss. As to the 














Te Hi stgen, ow clboadinn tb thy hate acon 
Law and the Courts Maritime. The business of the first 
was to enforce contracts. made within the body of the 
realm; and so strictly was this the case, that it was an 
established maxim, that nothing done without the realm 
could be tried within it by the oaths of twelve men.} The 
object of the latter was to inquire into maritime contracts 

and torts arising on the séa, or in parts out of the reach 
of the common Jaw. It wasa delegation of that branch 
of the executive prerogative and duty, which regarded the 
of the. king’s subjects by sea.t It was consi- 
as comprehending all questions of prize, of torts 
sd ain wk prt niin eh ad tw 


cei tat eueeiiene aa ‘Courts the 

jurisdiction of wrecks. » They wished to enjoy the fortu- 

nate spoil thrown upon their shores, rather than saffer an 

over refined tribunal to preserve it for the distressed own- 

ers, They, therefore, mo mene mgr gg 
: 13 Riad, 95d, 5.18 , 25th. $, and 9 Hen. 4, ch. 


jag ha cy mt ates 


een ae 13 Reports) $3, pad 


: ae aaa. 








; : — or setlhets ‘ 
11. These statutes déclared “that the / 
net take cognizance of ‘any contracts, 


Jag nyrese wh eens 
well ‘by Iand- as’ bea,” nor’ 

















Courts of Coi Law and the’Maritime Courts, (simi- 
lar to those C06 Oil of Cities Law’ with the 
Courts of Equity ‘and with the Ecclesiastical Courts,) the 
former availed themsélves of these statutes to effect that, 
which never hat beew designed by them. They imposed. 
prev ool oe geen aaah atigtinmage ate 
risdiction (with some remarkable exceptions) to contracts - 
and other things arising exclusively, and executed, or tobe 
executed, exclusively on the high seas.} No one was more : 
zealous in this strife than Lord Coke, of whom Justice aa 
Buller remarked, « What is said'by my Lord Coke in 4 a 
\ Inst. 135, relative to the “Jurisdiction, has al- a 
ways been received with gheat caution and-frequently éon- 
He seems to have entertained not only a jealousy 







ew 














Renan Gn Sueeanianeeaadianing soeduaon 12 . 
Hall’s Translation of Clarke’s Praxis, 4, 

{ 2 Gal. 406 to 492, and suthorities there cited, 

+ 3 Term Reports, 348, ~ o Co, Litt, 261, b. ’ 
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Ms, Wrecked property, was,pot, cast.on hore. 
It must be rem at every Court of 
the Judge holds two Admiralty of civil jurisdi 
tion, the,one is the general Court of 
stance Court ; the other, the Prize Court, “The frat fs 
holden by, virtue of his general commigsion, enumerating 
every object of his judicial cognizance, but nothing rela- 
tiveyta.prize. To call forth this other ae _& dis- 
tinct commission issues directing him to proceed upon, ‘all 
manner Of captures, sur, rs a rial a 
ships or goods, and to hear, dete thereof, accord 
ing to the course of the admiralty and the law of nations. 

The enactment of the Parliament and the efforts of the 
Judges of the Common, Law. Courts, had no view what- 
ever to the prize jurisdiction of admiralty. The statutes 


did nat refer to. had been no com- 
plaints about Masel HO sand the Prize 
Courts continued uniformly, and without interruption, to 
try all cases involving the question of capture as prize 
within, or,without the realm.t Notwithstanding t the favo- 
rite maxim.of the day. . « Est boni judicis ampliare juris- 
dictionem,” an attempt was scarcely made to bring such a 
case within the reach of the Westiniuister Tt was 
a matter to,be decided by the jus gentinm which they did 
pas (ay ty required ‘an acquaintance with 
foreign treaties, with the forms of foreign com- 
missions, with the mature of the relative intercourse, — 
friendly or Hostile, r states, and with the 
proceedings ‘ : oe under the civil law ; 
all perfectly forei | gpl Nr Saat ay 
prudence—sometimes they would be tempted to make an 


* Abbot 528, 153, 4 and$,383.and 4. Introd, to Olarke’s Praxis, 
t Dorcy, 613 and 614, 2d Woodeson, 451, 2. 
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, encroachment, but they did notJong persist.. For i 
” they at one time held that if a tort be committed 


fit for the consideration of a Maritime Court, an 


be afterwards changed on Ja 
of new parties, they could then claim'a irisdiction.* 
on mature consideration, this claim was retracted, upon 
the very plain reagon, that it would drive them to exam- 
ine into the nature of the original tort, which they pro- 
fessed not to understand; and they laid it down as a fixed 
principle, that where the original tort was at sea, the 
jurisdiction of the Admiralty should not be rere <n 


any subsequent transaction on land.} 
This jurisdiction of prize, claimed and exercised by the 


Admiralty Courts exclusively, not only not prohibited to 
them, but never exercised, atid in fact disclaimed by the, 


Courts of Common Law, comprehended, 

i. Every case of capture, or of alleged capture, as prize 
by British subjects. 

2. Every case of capture on the high seas by pirates, 
where the thing or persons come within the British realaus 


* The Spanish Ambdssador »v. Jolliffe, Hob. 78. ° 

t 1 Vent. 308,173. .2Saund. 299. Cro. Eliz. 685. 1 Roll. Ab, 530. 
Com. Dig. Adm’y, F. 5 and 6:).2 Gall, 435 and 436. 

¢ Radley v. Egglesficld, 2 Saunders, 259. Where, after’an adjudica- 
tion of prize, the Court of Admiralty still had jurisdiction to examine 
whether it was prize, and determine the validity of the sentence; for 
the validity ofsuch sentence is not determined by the Common Law. 

Turner & Carey v, Nile, 1 Lev. 243. Or Turner & Carey v. Smith, 1. 
Sid, 367, for damage sustained in port by reason of an illegal capture of 
ose has Bees Ene < aa See Le Cex Widen, Beng 
594, and cases there cited. ; 

§ Cro. Eliz. 635. Sijocde: We toxtonsty ‘elope en ta ack by plosey, and. 
sold upon the land,-not in market overt, the matter shaljbe tried inthe 
— Ventris, 308. Ship and gaivied fo Tunis “ 

sold, Notwithstanding the sale. tis wee for the Alt 
beeen. Sp ry Ab—Court of Admitilty. « 

Spark v. Stafford, Hard, 183. Sal UNG cascihile: wheen sal vem. 
oop ny paten, whe pa ee eRe Suit in the Admiralty 
for the money, : 

Nn. 
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_ 3. Every case of alleged capture as prize by foreigners, 
where the pix is brought within the realm The Court 

of Prize lias there jurisdiction to examine whether it has’ 
*. been so taken, whether ‘under authority, whether:under | 
circumstances demanding or justifying the interference-of 
the nation ; and this more especially, if any subjects ofits — 
own complain. 

If the prize be carried into neutral territory, the Admi- 
ralty then shall enquire and may restore.* 


* 3 Dallas, 160. Lex. Merc. 206, 207, 227. Molloy, 41, B. 1, C. 2, 
§ 21. Institutes of Admiralty, 7, 219. 

A Dunkirker took a French vessel on the high seas, and sold ship and 
lading at Weymouth before carrying them infra presidia. A fit case for 
the Admiralty. Laws of the Admiralty, 1 vol. 126, 

Palaches case, 3 Buls, 27, 8,9, 1 Rolle’s Rep. 175. 

The Perseverance, 2 Rob. 198. A British vessel taken as prize, ille- 
gally condemned in Norway, seized by the former owner on her coming 
to England, through the medium of a Court of Prize. 

The Kierlighest, 3 Rob. 82, British ship which had been taken as 
prize by the French, condemned by a French consul in Norway, sold to 
a Dane, captured again, condemned in Spain by a French consul, but 
ordered to be restored on appeal, comes into a British port. The Court 
of Admiralty there examines into the transaction, and restores. 

Glass v. sloop Betsey, $ Dallas, 6. An American Court of Admiralty 
has jurisdiction to entertain the libel of its own citizens, and friendly 
foreigners seeking the restitution of property taken from them as prize 
on the high seas, and brought into our ports. “ That the vessel is a 
legal prize may be @ good plea to the Coart, but it is none to the juris- 
diction of the Court. 

Talbot v. Janson, 3 Dallas, 133. Prize Couft in the United States has 
a right to evamine into a capture made on the seas as prize, and 
brought into a port of the United States. it appear that the cap- 
ture were made without commission, or the vessel were illegally equipped 
in a neutral country, it is bound to restore. 

The Alerta, 9 Cranch, 359, Same doctrine fully laid down by the 
"wa, dee 

Invincible, 1 W , 258, When a vessel is seized upon 
Pe eens, it is Prima m maritime tort, of which the Admiralty 
pisos yohielt tt ‘she is carried may inquire. It is no 
plea to the jurisdiction’ of Courts that the seizure was as prize. 
Such Courts, proceeding by jus gentium, may go on to examine whether 
it was an authorised seizure, made in the legitimate exercise of the rights 


* 
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i ithe sapere fe Soman Ser aaa 
a concurrent jurisdiction, this supposition is Ca 

1. By the utter want of precedent to'shew 
in such a case ever was weininen a ae 
Law. It was said by, Justice Buller, “ airuniversal 
« silence in Westminster Hall on a subject, which frequent. 
“ly gives occasion for litigation, is 0 Stren SERN 
‘ prove that no such action can be sustained.” 

2. By the reason which permits the Court of Admiralty 
to take cognizance of such controversies. ‘The question 
of “ prize or no prize,” is to be decided, noton principles 
of Municipal Law, but by the Law of Nations and by 
treaties. Mutual convenience, eternal principles of jus+ 
tice, the wisest regulations of policy, and the consent of 
nations, have established a system of procedure, a code of 
Jaw, and a tribunal for the trial of prize. . Every claimant 
resorts to this tribunal, which in all civilized nations is 
governed by the same Jaw. 'The cases which are brought 
before it, almost uniformly affect the ‘sovereign authority 
of other nations, and may change the public relatiqns of 
the one in which the tribunal hears and decides them. 
They should, therefore, be confided to a national tribunal, 
and to none other.* 

3. By the most express and repeated adjudications, that 
wherever a case presents the question of “ Prize or not 
prize?” not only the Admiralty shall, but the Common 
Law Courts shall not-have jurisdiction. It is emphati- 
cally the question which excludes jurisdiction. ‘However 
wrongful the capture, however destitute of color, though 


of war. HF appear so.manh 0. nck tank shes bs ke sane ‘ae 


the seizure violated the territorial rights of the nation ; ‘ae i Miboun 
ing vessel was illegally equipped within the country ; 

to exercise its proper Admiralty et of protesting against 
unlawful depredations on the high seas, tore and compensate. But 
the instant quresine iar cutlery, 
in the legitimate exercise of the rights of war, their progress is arrested, 
and the case must be left to the Courts of Prize of the eaptors. 


* Judge Iredell’s Remarks, 3 Dallag 91. 


Mss 1819: 
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Mar, 1819. there has béen ‘a final decision that it was not prize, yet 
~~ — . the existence’ of the question precludes the Common Law 
_ jurisdiction. * , . 

"If itibe objected that it does not appear that the captur. 

ing*vessel had a commission ; that if it had, the authority .— 
that commission. was invalidated by equipment within’ 
the United States, or the subsequent conduct of the cap- 


* Le Caux v. Eden, Dougl. 594. Smart v. Wolff, 3 Term Rep. 344. 
Camden ». Horne, 4 Term, 382. Key v. Hubbard, do. 607. 

Doane’s Administrator v. Penhallow, 1 Dallas, 218. There had been a. 
final decree for restitution of property, ‘because it was not prize. After 4 
this decree, the person having possession used the property: Onan 
action being brought at Common Law, the suit’ was dismissed, because 
the original taking was as prize; and the question whether prize or not, 
occurred again, although the sentence was decisive evidence to prove it ~~ 
was not prize. And it was held that Courts of Common Law and Jnstance ~ 
Courts might have concurrent jurisdiction ; but Courts of Common Law 
and Courts of Prize, never. A libel was afterwards filed in the District 
Court of the United States, as a Court of Prize. Jurisdiction entertained, 
and redress given. 3 Dallas, 54. 

Ross’s Executors v. Rittenhouse, 2 Dallas, 160 to 170. An action at 
Common Law to recover a sum of money which an Inferior Judge of a 
Court of Admiralty had been ordered ‘to pay, will not lie. A libel for 
the money in the United States’ District Court, as a Court of Prize, was 
maintained. See 5 Cranch. = 

Dusportas y. Jennings & Woodrop, 1 Bay’s Reports, 470. A sale was 
made in the United States, under an order of a French Consul here, as 
of prize, and a purchase by the former proprietors, who refused to pay. 

An action could not be sustained, because of the question of prize or not 
prize, which deprived such a Court of jurisdiction. _ 

Maidennair v. Keating, 2 Gallison, 325. The cognizance of ransom 
bills exclusively belongs to the Admiralty, because they involve the ques- 
tion of prize or no prize, the legality of the capture, the regularity of the 
commission, and conduct of the captors. 

Chariott v. Tonpart, 3 Binney, 220. A Court of Common Law cannot 
Gee kemonke oT 
seas as Per Yates & nridge, Judges. ' 

And Courts of Common have jurisdiction where Courts of 
Prize haye, Per Washington, Judge, in Snell v. Foupart, 3 Binney, 
239. 

Simpson v. Nadeau, 2 Hay, 391. Conf. Rep. 115. If a capture be 
made on pretence of prize, it ousts the jurigdiction of a Corut of Comman’ 
Law. 
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tors; it may be answered, ‘that the question is not Mur, 1819. - 
A aes cee ot a Hallett 
but a preliminary inquiry: Can this Court have i, ». ‘ 
zancé of a cause which presents such a question ? R 8 
If a cnr be made ern nr te pes 
jus belli, it is not a fit subject for the jurisdiction 
Court of CommonLaw. But still a Court of Prize aly : 
examine into it. Should that Court find it was made with 
authority from any sovereign, or that it was an outrage 
on the rights of themation where such Court’is held, sach 
Court may restore. -(Glass v. the Betsey, ‘Talbot v. Jan- 
son, the Alerta, &¢. before cited.) But when it finds it to 
be done by authority of the sovereign of the captors, it 
remits the Case to the decision of his Courts of -Prize.. 
This inquiry into the regularity of the conimission and 
conduct of the captors is interdicted to a Municipal Court. 
In opposition to all these principles and decisions, is 
brought forward the case of Wheelright v. Depreyster, 
from 1 John. 471. "As to this case; it}may be said, that 
the point was really never decided, but. evaded by the 
Cour It,was distinctly made ‘by the Counsel, see 476. 
*«* This, being a question of prize, belongs properly to the 
District or Admiralty Court, and is not cognizable here. 
‘< All questions relating to property sold as prize, and in 
«« whichthe legality of the capture is litigated, belong exclu- 
“ sively to the Admiralty Court.” ‘This arguitentis feebly 
answered by-asking, * Is.this the time to raise obsections 
“ to jurisdiction on #motion for a new trial? ay igen 
« not remove the cause into the Court of the United States ?” 
In the judgntent of the Court, this objection to the” juris- 
diction is absolutely mistaken for the position “ that. the 
« sentence of the Court at St. Domingo was' conclusive.” ~ “ 
They examine whether the sentence of condemnation at 
St. Domingo was lusive, in order t to ascertain whether 
they have a j iction. The attethpt to shéw that in 
questions of ifsurance, Courts of Common Law exercise 
the jurisdiction which is there contested entirely fails. 
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Max, 1819. They do not inquire whether the captare be as prize ? 


Hallett 


Whether the captors haye authority ? Whether the pro- 
perty be changed? But, simply, what was its character 
* when taken? _ Did it comport with that described in, the 
policy ? 

The case of Hallett. v. Novion, in 14 Johns. is. also 
quoted, The decisiop is made by a bare majority, and 
the reasons given will not stand an examination. They 
are completély answered and refuted in the opinion of the 
minority, as delivered by Mr. Justice Spencer. By what 
logic is it established, that because the original equipment 
was against our municipal laws, that a capture made can- 
not be a prize of war? Suppose this to be established, 
will it follow that the capture could not even have been 
made as prize? If Congress pass a law prohibiting an 
act, and giving jurisdiction, of the offence to the Federal 
Courts, have they therefore taken from those Courts the 
civil jurisdiction which they heretofore exclusively had 
over the consequences of such an act? 

Originally maritime captures. under the form of war 
were solely examinable inthe Admiralty Courts, and, 
however wrongful, were not what the Common Law re- 
cognized as trespasses. By prohibitions and _ fictitious 
venues, the Courts of Common Law have indeed much 
restricted the jurisdiction of the instance side of the Admi- 
ralty Courts, but have never taken any part of their juris- 
diction in matters of prize. All torts connected with 
asserted prize, have ever admitted and received in Courts 
of Admiralty complete redress; and their jurisdiction over 
sucli torts is rigorously exclusive. This exclusive juris- 
dag W7-= heptemmiameicn® = ten lend, hep hoop wisely 


' given to a national tribunal. 


PA cones on ‘delivered the opinion of the 


ee ‘question ‘of jurisdiction arises out of the following 
facts: The Plaintiff was owner of the brig Jane and 
cargo, both of which were covered by Spanish papers to 
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protect them from British capture. On her from Mar, 131% 


a Spanish to an American port, she was c by an ore = 


armed sthooner, in a belligerent manner, and a prize mas- _». 
ter.and crew put on board of her, by whom she was con — 9 
ducted to the port of Beaufort, in this State, where she 
was entered as a Spanish merchantman, having all the 
papers which it is usual for such a vessel to possess. No 
commission was shewn by the schooner at the tite of the 
capture; but it is known that she was fitted out from @ 
port in the United States, whence she sailed on a cruise 
under a Carthagenian commission. Upon the arrival. of 
the Jane at Beaufort, she was consigned by Gonzales, the 
prize master, to the Defendant, who sold part of the cargo, 
and loaded the brig with a return cargo, when the Ameri- 
can captain appeared, and libelled the brig and cargo in 
the United States District Court of Admiralty. The brig 
was restored, the return cargo directed to be sold, and its 
proceeds, after payment of costs, paid to the Plaintiff for 
damages ; but as to the prayer in the libel, that damages 
should be decreed for the value of thé cargo on board at 
the time of the capture, and that the Defendant should 
account for the value in his hands, the libellant waived all - 
further claim on that process, and no decree was made 
thereon. a, é 

It would be a waste of time to quote authorities to prove 
that the question of prize or no prize is exclusively of Ad- 
miralty cognizance; a position that seems to admit of no 
controversy ; and the only @nquiry here is, whether that 
question must necessarily be decided, before it can be ascer- 
tained whether the Defendant has committed a wrongful — 
conversion. ‘The brig had been provided with Spanish 
papers to guard against a capture by ‘the British, the only 
maritime enemy the United States then had ; and she thus 
assumed the character of the only ation, against the ves- 
sel of which, the schooner, sailirig under the Cart 
flag, and bearing a commission, was authorized to cruize. 
That the province of Carthagena was in a.state of revolt “4 
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Mir, 1819. and rebellion to her former, sovereign, and that, her armed 


cruisers were scouring the seas, to make capture of Span- - 
ish vessels, are facts of public notoriety. ere, 


; volted state, claiming to exercise the right of sove 


could lawfully issue commission for that 

whether her cruizers could rightfully make captures, 
questions depending upon the laws of war, and they are 
be determined by the laws of nations, and not by the muy j 
nicipal.daws of.any country, The, jurisdiction of a 
Common Law Court, administering a code not common to 
other nations, is ousted, whenever it appears that the cap- _ 
ture was made in a hostile character, whether properly ~ 
acted upon or not: and whenever the jurisdiction of the ~ 
Admiralty has once attached by the taking as iy ho- 


. thing subsequent.can take it aw 


But assuming the principle that this Court was at liberty 7 
to examine the authority of the commission under which a 
the capture was made, and to pronounce it illegal, because ~ 
the Carthagenian sovereignty was not recognised by our 
government, still, as the capture was made in a hostile 
form, it would be piratical and equally within the Ad- 
miralty jurisdiction. This was decided. upwards. of two 
hundred years ago, and has been recently confirmed in the 
great case of Le Caux v. Eden, Douglas 594 ; to which 
case and to Cro. Eliz. I refer, as clearly establishing 


the principles on which the Court rely. 


objection that the Plaintiff would be without redress, “ft 


if a Common Law Court refuse it, inasmuch as only* the 
Prize Courts of the nation to which the captor belongs” 


- can take cognizance of the case, is completely answered 


by several adjudications in the Courts of the United States. 
In Talbot v. Jansen, $ Dallas 133, it was detided that a” 
Prize Court of the United States has cognizance of the 
capture as prize, where the property-is brought within the 
jurisdiction ; and if the capture were made without a com- 
mission, or the vessel illegally fitted out in the neutral 
country, is hound to make restitution. The same princi- 





| pestle ener aeugel sy 


ae a. and-a sale of the return cargo}’ bed gould on 


have given damages for the illegal capture, had the 
ibellant thought preper to proceed for them. si eae. 


546. 

Two plainer propositions ‘cantiot yikes tn at 
this subject is exclusively, of Admi ju 1 
that the Prize Court was fully competent to administer 
complete relief and justice te br Haintiff, 
application. by sx! lds 
ject miatter, the. Cedilinasd geace perceive how 
given by the circumstance of the. ror a 
ot ina port of the Unitell States, in 
of Congress. There is nothing in that - Negev 
have the effect, of enlarging the jurisdiction of, this Cor 
for the offences defined in it are H 
soleiy in the Courts of the United $ 
which precludes a person’ ftom availing himself of his oun 
wrong, or setting up 4 defence : 
the law, pre-supposes 
matter against which § 
but can never operate so as to confer opaceticties on ‘te 
Court. H1'a presen wens Halls Sp: Snes a “ 
away property, in.a Court having no jurisdiction ¢ 
a crime, and it should a 


ime th he erin mat bn 
Oo 





‘The bond anid ind 


<= ea an indorsee 


the 7 
“ « at Beaufort county aforesaid, by his indorsement on the 


>. 




















indorser} if he knew'the fact at the time of the indorse- 
; D ol é n 


“ hinding himself by his acceptance, that he is to be found 
** ab the place, cc.” Whatismeant by the words “ other- 





to prove it Rook monet a 0 

‘that Specs 
 Aeuneaiidieamantiadiapes wae he , 
nanan ene ee for the. “a 


Person! Oniet\Suathenyiniineniltkatan, anne tithe | 
opinion of my brethrey which I have reflected apon with 
anxiety, to perceive, if I could, the fallacy of the reason-- 
ing which has led me to a different conclusion. ‘It may, 
however, be obvious to others, and may-hereafter become 
so to myself. A YpPRBIEHD, ng renee my 
opinion-is founded, — | 

The law has preciesly: aapcrtained shhadehyte-and daties 
of the.indorser ané indersee, respectively, resulting from 
an indorsement, made-as this isin the usual forme The 
indorser undertakes. that if the indorsee preSent the noté. 
to the maker in-due times( the latter. will pay. it according. 
to its tenor § and that if he fail to-do so, he himself, will, 
upon receiving’ noticeof the:failure of the maker, pay the 
amount im all cases, wheye-notice is-not diqpensed with by 


offered to shew that the Defendarit had expressly Swardn- 


2 





and offered. to prove by parol, that the slave was unsound ; 
page ae to rejected the evidence.} ‘Where. the parties 
. in ‘the of a.ship reduced the contract to writing by a 
bill of gale, it wai held that.no action would. lie on a parod 
Nuneal’ nelnatdigiinecions satnehbnG iat 
it being a.rule of law, that whenever.a contract is 
otto ee ‘is to be.considered as 
of the every thing resting pal became 
thereby extinguished.{ — 
sda altempt bas {ean mibile tetiatinginb thie, chen feos 
the cases quoted, and a multitade of others belonging to 
the same clads, onthe ground, 
nothing about. that 1 
sults by operation of laity - eviden 
shewi ie Geant denen) wa it, ov. substituted 
else-for it,,does not. vary the written contract. 
Ta may understanding, the, principle, seems. to be the same, 
whether the terms ofa contract be, distinctly stated by 
the parties, pea cape down in 
writing, or. whether wane <P to it by operation of 
law. In both.cases i sthe parties, and 
parol evidence te « . 
-pnpiiagerer try os 
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parties agreed they should not be liable. A man who Mar, 1819. 
covenants to pay rent, is liable to do so, although: the wig 


tonasle)” 


house be destroyed by fire; yet he might prove a oe 
agreement that he should not be liable. 

In addition to this, it appears to me that the disti on 
has beeh considered and found untenable*by sev: ad- 
judged cases.. In Hogg v. Smith,* it was held that, 
evidence cannot be received to control the legal 
a known commercial instrument. In Thompson . 
chan,} a note for the payment of money, in which no 1 
of payment was specified, was declared on. ‘The note was 
executed ‘in Jamaica, and the Defendant offered ev ; 
to shew @ parol agreement that the money was to. be 
on the arrival of the parties at New-York. But it was 
refused, on the ground that the time of payment was part 
of the original contract; and if no time of payment be 
expressed in a note, the law adjudges it to be payable im- 
mediately. What was said by the Chiéf-Justicé in that 
case, appears to me to cover al! the, ground taken by the 
Plaintiff in this. « When the operation of a contract is 
* clearly settled by general principles, it is taken tobe 
‘the true sense of the contracting. parties; and if is 
“ against established rule to vary the operation of a wri- 
“* ting by parol proof.” I would then ask, if the opera- 
tion of this indorsement is not clearly settled by general 
principles of law? If so, it was*the true sense of the con- 
tracting parties, that notice should be given to the indor- 
ser of the drawer’s delinquency ; consequently, it cannot 
be right to vary that obligation by parok proof. 


* 1 Taunt, 347, .. ¢ 8 John. 189, 
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Mar, 1819, 
yma 


Starkey Sharpe 
v. 
W illiam and James Jones, executors of From Hertford. 
the last will of James Jones, deceas- 
4 and against John Winborne. 


Debs on@ ote sealed by one obligor, but not sealed by the other. The 
plead severally, The executors of one obligor pleaded 

“general issue, and fully administered.” The other obligor 

thé “general issue and statute of limitations.” The Jury 

the plea of “ fully administered” in favor of the executors, and 

| the plea of “ the statute of limitations,” they found against the 
"ether. Defendant, from which he appealed, and in the Superior Court 


mm i it was moved to dismiss the appeal, because he alone had appealed, 


‘and there were other Defendants. Motion to*dismiss disallowed, for, 

By the act 1789, ch. 57, suits may be brought and prosecuted on all 
joint obligations and assumpsits, in the same manner as if they were 

If an assumpsit be brought against two, the Jury may find against one 
and in favor of the other; so that the judgment to be given against 
the parties in this action is not joint. 

The act of 1777, ch. 2, gives the right of appeal to any person, either 
Plaintiff or Defendant, dissatisfied with the sentence, judgment, or 
decree of the County Court. _ 

The rule in writs of hel sised i bet At pegeene ogninstratom & joint-judg- 
mhent is. given must joih im it; or, if any of them refuse, he or they 
‘ust be summoned and severed. 

‘There is an absurdity in requifing a party to join in the prosecution of a 
writ of error, in whose favor the judgment below had been rendered ; 
and summons and severance apply only where the judgment was given 
against a party who will not join, The like rule prevails with respect 
to appeals, 

As tothe plea of the statute of limitations: The note was given and 
became due in 1810; suit was brought in 1816. The act of 1814, ch. 
17, does not allow three years after its passage for bringing actions of 
debt upon simple ‘contract, where the cause of action then existed; 
but limits the bringing of the action to three years “ after the cause of 
action accrued.” And here the cause of action having accrued in 
1810, the action was barred the moment the act was passed. 


This was an action of debt brought upon the following 
note, to-wit : 





a ier 
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“ We promise to pay Starkey Sharpe, ond thinabeal id . i inter. Muy, 1819. « 
“ est from the first day of January last, for value reesived,'s ess our 
& hands and seals this 22d June, 1810. ; Sharpe 
« JAMES-JONES, (Seal. Yas fenes tad 
« JNO. WINBORNE, (Seal) ~~ -Winborne- 


« Witness, 
“ Jno, Askew.” 

The suit was commenced in May 1816, ad the Dele 
dants pleaded severally. The Executors pleaded “ general 
‘‘ issue and fully administered”? The Defendant, Win- 
borue, pleaded the “ general issue and statute of limita- 
*‘ tions.”” Upon the trial in the County © the jury 
found for the executors upon their plea of ** fully adminis- 
tered,” and against Winborne upon his plea of * the sta- 
tute of limitations.” From the judgment of the County 
Court, Winborne appealed, and in the Superior Court a 
motion was made to dismiss the appeal, upon the ground 
that Winborne alone had appealed. The case was sent to 
the Supreme Court upon the motion to dismiss the appeal, 
and upon the further péint made in the ¢asé, whether 
under the act of 1814, ch. 17, the Defendant, Winborne, 
could avail himself of the statute of limitations in this 
action, the-note having been executed and become geen 
before the passage of the act. 

Upon the first point, the Court were unanimous that the 
appeal was rightfully granted, and the motiéw to-digmiss 
should be disallowed. Upon the second point, Tatior, 
Chief-Justice, and HexpERson, Judge, were of opinion 
that the statute of limitations barred the Plaintiff’s de- « 
mand; and Hax1, Whe Fah ampetaapainy 


TaYior, Chiet-Justiée.—Tiis being a joint obligation, 
the remedy at Common Law would have survived against 
Winborne ; and if suit had been brought againgt the exe- 
cutors alone, they might have pleaded the survivorship in 
bar, or have given it in evidence under the general issue.* 
But the remedy is extended by act of Assembly against . 


* Engs v. Donnithorne, 2 Burr. 1196, Postan v. Stanevy, 5 Bast. 261, 
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Mar, 1819. the heirs, executors, and administrators of the-deceased 
——"_ obligor; ds well as against the survivor; and suits may 
a ae be brought and” prosecuted on all joint obligations and 
Winborne, #9Suntpsits, in the same manner as if they were joint and 
several.* In this case the pleas were sevéral: “ the 
«“ general issue and fully administered” were entered for 
the executors, and ‘the general issue and statute of lim- 
“ itations” for Winborne. The finding of the Jury was 
several ; for it does not appear that a judgment of quando 
was prayed against the executors: they went without day, 
while a judgment must be supposed to have been rendered 

against Winborne upon the statute of limitations. 

It has been decided in this Court, that under the broad 
expressions of the act of 1789, if an assumpsit be brought 
against two, the Jury may find against one and in favor 
of the other, thus severing ‘by their verdict..a joint con- 
tract, upon which the suit was brought. From all this it 
is evident, that the judgment against the parties in this 
action was not joint. Now. the rule in writs of error is, 
that all persons against whom a joint judgment is given 
must join in it ;} or, if any of them refuse, he or they 
should be summoned and severed.{ But. if there be five 
Defendants, and three be acquitted, the writ of error must 
be prosecuted by the two alone.§ In some cases they 
must, all join, where the judgments are, in their nature, 
several ;*as where an action is‘brought against three ex- 
ecutors, one of whom pleaded “ plene administravit” gene- 
rally, upon which the Plaintiff took judgment against him 
of assets quando, &c. and the other two Defendants pleaded 
judgments, et plene administraverunt. ultra ; the Plaintiff 
replied that the judgments-were obtained by fraud; and, 
upon the trial, had a verdict: whereupon, those two De- 
fendants brought a writ of error, and the Court held that 
all three ought to have joined«| But though the judg- 


* Act of 1797, ch. 57. . t, Walter ». Stokoe, 1 Ld. Ray. 71. 
+ Carth. 8. § Vaughan v, Loriman and others, Cro. Jac. 158, 
} 1 Willson, 88, 
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ts. 5 lieve no case 


against - three of, the Sharpe 
is to be found wheré’a party whois discharged, by. the aa 
judgment is necessarily to be joined 3 and one of,the. cases Jones and 


cited shews it would be error to do so. © Indeed ustis is 
an apparent absurdity in requiring @ party: to join. in the 
prosecution of a writ of error, in whose favor the judg- 
ment below had been red; and summons and seve- 
-rance apply only wherethe judgment was, given against a 
party who will not join. 

This being the law in relation to writs of error, no rea- 
son occurs why it is not alike the rule with. respect to 
appeals. An appeal is a proceeding by statute to remove 
the cause altogether, for the purpose of reconsidering both 
the fact and the law. A writ of error is founded on the 
Common Law, and operates only by reconsidering the 
law. Both are regulated by the actof 1777,.ch. 2, and in 


language of. nearly the same import. ~ There is,.indeed, a. 


slight variation in the description of the parties : “ where 
‘* any person or persons, either Plaintiff.or Defendant,” 
are the terms used with respect to appeals ;” but * where 
“‘ any person” are applied to a writ,of error, the latter 
seeming to contemplate only one party... If the trial ¥en 
was of an issue to the country, the trial upon appeal sl 

be de novo; by which LT understand the trial of that wh 

is appealed from, which, in this, case, is the finding the 
jury against Winborne on the statute of limitations. It is , 
true, that the Plaintiff will be obliged in the Superitiy Court, 
to satisfy the words of the,act and make. it a trial de novo ; 
but the idea I mean to conyey that it is only meant to. 
be de novo as.to the party,.against whom the judgment; 
was given in the Court below, and.who alone has rl 
therefrom, ,Whetherrthe analogy to writs of error wo 
be.strictly enforced, where the judgment was. rende , 
against all the Defendants, though hut one, appealed, i isa 





question of soime wicety, which, whenever it occurs, ‘will 


merit a aap I perceive that, in one of the states, 


>. 
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CisEs etal AND a crite i mm 


May, 1819. in giving & construction to an act of Asstinbly substair- 
tially the same with ours, the Court considered that where 
one Defendant appealed, he appealed for all the others, 

of whom had entered into the Tecognizance which 

required.* Upon the first question, I am clearly 

of opinion, that the appeal was rightly constituted in the 
Superior Court. 

Upon the other ground also, I gm of opinion the Defen- 
dant i entitled to judgment. "The Eegislature have under- 
taken to prescribe the time within which actions shall be 
brougtit, which it is perfectly competent for them to do ; 
and this action was not brought within three years after 
the cause of action accrued. 


Hax1, Judge—In this case the Defendants have severed 
in their pleading, and one of the pleas pleaded by the 
Executors hasbeen found for them, namely, the plea of 
‘fully administeréd,;” by which they are discharged. 
The Plaintiff has Heither moved for a new trial, nor 
appealed. The plea ofthe statate of limitations pleaded 


by the Defendant Winborne, has been found against him, 
and he has appealed. It would seem to be a hard case 
upon the Executors, if they were also bound to appeal on 
that account. It would also be a hard case upon Win- 
borne, if he could not appeal, because the Executors would 
vot join him in it. They, have nothing to appeal from ; 
he has a judgment against him, from which he ought to be 
at liberty to appeal. Suppose there is no appeal; the 
Plaintiff is bound to pay the Executors their costs, and an 
execution would issue for that purpose. Judgment being 
against Winborne, execution would issue on behalf of the 
Plaintiff against hit ; so that there would be different or 
creds.exécutions, ‘seeing from the sane Court, and 1 see 
no good reason why the same executions might not issue 
from different Gourts-; that is, from the County Court, 
and the ‘Superior Court, to which latter Court part of the 


¢ 2 "Tyler 396—Huribut v, Meachum 
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case is carried by appeal. In the case of Stockstilk v. Mar, 1819. 
Shuford and others,# where the Defendants pleaded seve- ‘Six. 
rally in trespass ; some of the Defendants were acquitted, _—_v. 
the rest were found guilty. It was held, that those acquit- j0ncs an 
ted were entitled to their costs ; ‘those found guilty were 
bound, of course, to pay the amount of the- judgment 
against them and costs. I am of, opinion, that the Defen- 
fendant, Winborne, was at liberty to appeal, without being 
joined by the Executors in such appeal. 
As to the statute of limitations, I think, the act of 1814, 
ch. 17, began to operate upon the note on which this 
action is brought, when it became a law, and not before ; 
and that it begat to operate upon ‘it. at that time, im the 
same way it would have done, provided the note had been 
given after the act had become a law. I am of opinion 


that judgment should be given for the Plaintiff. 


Nors.—The act of 1814, ch: 17; declares that “all actions of debt, 
“« grounded upon any lending or contract without‘specialty, which shall 
« be sued of brought, after the ratification of this act, shall be commenced 
“ or brought within three years next after the cause of such action or 
“ suit, and not after ;” with a saving for infants, femes covert, persons of 
unsound mind, imprisoned or beydghd seas. 


* Conf, Rep. 556, _ 
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CASES ARGUED AND DETERMINED IN THE 


Henry Branson 


i From Wake. 


v 
Joseph Gales. 


In a conversation between A and B, relative to the purchase of a pair of 
horses, the price was agreed upon; but A said he could not spare the 
horses until they had made another trip in the stage. B agreed to. 
deposit the money with C, and when the horses had made another trip 
in the stage, and A ascertained that B had deposited the purchase mo- 
ney with C, he was.to deliver the horses to the_ stage-driver for B. 
Before the trip was completed, the horses ran away with the stage, 
and one of them got much injured. A tendered the horses, and de- 
manded the purchase money deposited with C. He is not entitled to 
the money, because the right to the horses was not changed, the con- 
tract of sale not being complete, 


This was an action of assumpsit, brought to recover 
from the Defendant, as agent for one Bailey, the sum of 
three hundred dollars, the price of a pair of horses, which 
the Plaintiff alleged he had sold to Bailey. The case was, 
that Bailey had a conversation with Branson relative to 
the purchase of a pair of horses, which were then driven 
in Branson’s stage : they agreed upon the price, but Bran- 
son said he could not spare the horses until they had taken 
another trip; that by the time they should make this trip 
and return to Fayetteville, Bailey would be able to satisfy 
him that the purchase money was lodged in the hands of 
the Defendant, Joseph Gales, at Raleigh: upon the ascer- 
tainment of which, Branson was to deliver the horses to 
the stage-driver upon Bailey’s account, the stage-driver 
having agreed with Bailey to take*the horses from Fay- 
etteville to Raleigh, and to drive them thence to Charles- 
ton with Bailey’s family. On the arrival of the stage- 
driver at Fayetteville, the horses took fright and ran 
away with the stage, and one of the horses was thereby 
so injured, that he was rendered utterly unfit for taking 
Bailey’s family to Charleston, the purpose for which they 
were wanted. The stage-driver left Fayetteville in order 
to join Bailey at Raleigh, who, he expected, would pro- 
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cure other horses ; and according to his, the stage-driver’s Mat, 1819. 
understanding of the contract, the horses were not to be 5). \.on 


considered as Bailey’s property until they were delivered 
to him, the stage-driver, to take to Bailey ; which was not 
to take place until Branson had received the price, or was 
satisfied as to the deposit. The Jury found a verdict for 
the Defendant, and a rule for a new trial was obtained upon 
the ground, that the contract of sale was complete before 
the horse received the injury, and the Plaintiff became en- 
titled to the money deposited with the Defendant, as soon 
as the deposit was made. Therule was sent to this Court ; 
and ; 


By tue Court.—Let the rule for a new trial be dis- 
charged. 


v 
Gales. 
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Kinchen Kitchen 
Vv 
John Tyson. 


Assumpsit for goods sold and delivered. Defendant pleaded.a set-off, to 
support which, he introduced his book, containing an account against 4 
the Plaintiff, and was sworn under the book debt act (1756, ch. 4,) as 
a witness to prove the items inthe account. The Plaintiff then offered 
witnesses to prove that the Defendant was a man nét worthy of belief” 
when upon oath. Such witnesses admissible ; for 

The act of 1756, ch. 4, only removes the incompetency of the party, who 
is examined as a witness to prove his account, it leaves his credibility 
open to be enquired into by a Jury. 

The act uses the words “ to make out by his own oath or affirmation,” 
and “to prove,” as synonimous.' To prove 4 fact; signifies not merely 
to swear to it, but to establish its truth by a credible witness. 

Where a statute uses a word, the meaning of which is well ascertained at 
common law, the word shall be understood in the statute in the same 
sense in which it is understood at common law. 

Where the provision of a statute is general, it is subject to the control and 
order of the common law. 

If a person is allowed by a statute to be a witness, who was inadmissible 
at common law, he becomes at once affected by all the rules and prin- 
ciples which appertain to that character. If the statute removes one 
disability, all others remain in full force and applivation. 


{rym Moore. 


This was an action of assumpsit, to which the Defendant 
pleaded a set-off. At the trial, the Defendant, being the keep- - 
er of a house of entertainment at Moore Court-House, offer- 
ed in evidence his book, containing an account against the 
Plaintiff for boarding and lodging, amounting to eleven dol- 
lars. He proved by a witness that the Plaintiff often lodged 
at his house, but the particular items for boarding and lodg- 
ing, could, as Defendant swore, be proved only by his own 
oath. He was examined under the book debt law, and 
swore to the items inhis account. The Plaintiff then mov- 
ed for leave to introduce witnesses to prove that the De- 
fendant was a man not of credit, and unworthy of belief 
when upon oath. This was refused by the Court, and there 
was a verdict for the Defendant. A rule for a new trial 
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being obtained, upon the ground that the testimony offered Mar, 1819. 
was improperly rejected, the rule was discharged, and the Richen 
Plaintiff appealed. 

vim 


Tayxor, Chief-Justice, delivered the opinion of the 
Court : 

The Defendant pleaded a set-off to an action.of assump- 
sit, and supported it by his book, which cohtained an ,ac- 
count against the Plaintiff, the items of which he proved by 
his own oath, . The Plaintiff offered witnesses to. prove that 
the Defendant was.a.man unworthy of belief when on.oaths 
but the Court refused to receive them, and a verdict was 
found for the Defendgnt. This appeal is brought, up by 
the Plaintiff, on account ofthe rejection of these witnesses. 
The,act of 1756, ¢h..4, forms an important exception to 
the rule of the common law, which. prohibits a party from 
being a witness in his own .cause;.-and considering . the 
danger of the exception, and the temptation it offers to 
fraud and perjury, the privilege eught not to be extended 
further than the words of the act warrant. It is in. res- 
traint of the common law, and ought.to be.construed strict- 
ly.* According.to.the terms of the.a¢t,,the book shall be 
given in evidence, if the party make,oyt by his own oath.or 
affirmation, that)it,contains a true account, of all the deal- 

- ings, or the. last:settlement of accounts|between the parties, 
and that all the articles therein contained, and by him,so 
proved, weredona fide dex ered. To make out by his oath, 
and to prove, are here used as synonimous terms, and they 
are-clearly so, in the common use and acceptation of lan- 
guage. Now. it is,a.qule, that when ja statute makes use 
of.a word, the meaning of which was .well ascertained at 
common law, ;the word shall be .unterstood in the same 

_ sense it was at common law.} --Zoprave a fact, signifies 
not merely to swear 49 sit, but to jestablish its truth by:a | 
credible witness. When ‘the ,act allows the party to ‘he 
SWODn as a Witness, it-anly remoyed.hjs.incompetence, and 


#2 Inst, 455, + 6 Mod, 143, 
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CASES ARGUED AND DETERMINED IN THE 


Mar, 1819. was directory to the Court to admit him: But when it 


Kitchen 
v. 
Tyson. 


requires him to prove or make out certain facts by his 
oath, it leaves his credibility open to be enquired into by a 
Jury. Even as to his competency, the statute cannot be 
understood to extricate the party from any other disquali- 
fication than that created by his imterest : it leaves him 
exposed to all other existing exceptions. Shall a party be 
permitted to swear to a book debt, who wants understand- 
ing ? Or who has been convicted of ‘an infamous offence ? 
Yet the same reasoning which is employed to shew that the 
Jury are bound to believe a party admitted under this act, 
tends equally to prove that the Court is bound to receive 
his testimony onder all circumstances. It is a salutary 
rule of construction, that where the provision of a statute 
is general, it is subject to the control and order of the :com- 
mon law.* If a person is‘allowed by a statute to be a wit- 
ness, who was inadmissible at common law, he becomes at 
once affected by all the rales arid principles which apper- 
tain to that character. If the statute removes one disabil- 
ity, all others remain in full force and application. The 
unavoidable consequence of excluding proof of the charac- 
ter of a witness is, that the Jury are bound to believe him ; 
are not at liberty to weigh his evidence ; and are deprived 
of those means of judging of its truth, which are supposed 
to be connected with a viva voce examination, arising from 
the witness’ manner and behaviour, and his mode of giv- 
ing evidence. What is this but to take from the Jury their 
peculiar attribute of judging of the crédibility, and setting 
up a speaking automaton, a mere machine, whose utter- 
ance of certain. sounds shall compel them to overwhelm the 
opposite party with injustice? A verdict founded upon 
the testimony of a witness who is destitute of all moral and 
religious obligation, and strongly tempted by interest to - 


"give to polluted principles the most mischievous operation, 


if it be not called a perversion of justice, must want a de- 
signation. The law could never intend so great an incon- 


* 1 Show, 45%, 
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gruity, as that a witness, whose testimony would not be Mar, 1819. 
believed, when given in the case of others, should in his (401 
own, receive implicit credence: That infamy alone shall v. 
disqualify him, but when interest is superadded to infamy, be ace 
it shall restore him : That in one case he is sworn, in or- 
der that the Jury, by estimating what degree of credit he 
is entitled to, may ascertain the truth of facts: In the other 
he is sworn, that the Jury may find a verdict in his favor, 
without caring or enquiring, whether his evidence be true 
or false. | 
By the act, the book is also made evidence, if supported 
by the oath of the party, nor is it competent for the Jury 
to judge of the credibility of the book, if they cannot do so 
with respect to the. party, for they both stand upon the 
same footing. But the Court is of opinion, that both are 
governed by the common law principles of evidence,’ ‘Phe 
book may be incompetent, if it appear to the Court either 
that the matter in dispute is. not a book account, or that 
the party hath other means of proving a delivery of the 
articles, than by his own oath; or that it doth not contain 
a.true account of all the dealings between the parties, or 
the last settlement of accounts, or, in short, for the want 
of any of those circumstances which must be established, 
before the book, by the terms of the act, is admissible in 
evidence; and when admitted, its credibility is to be weigh- 
ed by the Jury.’ Books may exhibit, on their face, material 
and: gross alterations, fraudulent appearances and circum- 
stances, suspicious entpies, and various exceptions, which 
it would be impossible to enumerate. The Jury are to con- 


belief. 

It is' therefore ordered that a new trial be granted, and 
that upon the trial, 'the Plaintiff be permitted to adduce 
proof that the Defendant is vines of belief when ons 
oath. 
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CASES ARGUED AND DETERMINED IN THE 


Johnson, Adm’r, &c. 
v. i From Warren, 
Blake Baker. 


Testator gave to his wife “all the property he received with her; and 
“the rest of his estate he gave her till his son should come to lawful 
*‘ age, when the same should belong to him; and, in the mean time, 
« directed that his son be maintained and educated at a reasonable 
* expense out of his estate, in proportion to the value of all the pro- 
“ perty and its general profits andincome.” The widow died, leaving 
her son surviving her, Who died before he attained the age of twenty- 
one. The legacy to the son vested in him on the death of the testator, 
and did not lapse by his death before twenty-one. 

The words “ till his son should come to lawful age, when the property 
“should belong te him,” do not import a contingency : they only mark 
the time when the remainder limited by the will is to vest in posses- 
sion; the demise being considered as made subject to the intermediate 
estate created out of it, and made an exception to it. 

This does not conflict with the rule, that where a devise or bequest is 
made to a person when he shall attain twenty-one, without any dispo- 
sition of the property in the mean time, that generally such devise or 
bequest is conditional, and will not vest. before the arrival of that 
period. For the word “when” standing by itself and applied to lega- 
cies, is a word of condition; but an exception is made to the rule, 
where the testator has disposed of the intermediate interest either to a 


stranger or the legatee. 


The question in this case arose upon the following 
clause of the will of Robert Bignall : ‘I give and bequeath 
** to my said wife all the property I received with her, to 
“ her and her executors and administrators ; and the rest 
‘‘ of my estate I also give her till my sen. comes to lawful 
*‘ age, when,I will that the same shall belong to him: 
** and, in the mean time, it is my will and desire that, he 
“ be maintained and educated at a reasonable expense out 
“of my estate, in proportion to the value of all.my, pro- 
‘* perty and its general profits and.imcome.” Elizabeth, 
the widow, died in 1795, leaving her son, whose name was 
Robert, surviving her, who died before he attained the 
age of twenty-one: and the question in the case was, whe- 
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ther the legacy to Robert vested in him on the death of the Max, 1819. 


testator, or lapsed by his death before twenty-one. 


Tartor, Chief-Justice, delivergd the opinion of the 
Court : Lay 

If this case were considered on the ground of intention 
merely, I apprehend, no doubt could exist that the testator 
meant an immediate vesting of the remainder in his son, 
and not to place it on the contingency of his arrival at 
age. Otherwise, if the son should masry, have issue, and 
die before twenty-one, that issue would be anprovided for : 
a consequence which certainly never could have been in- 
tended by a man who had but two objects; on whom to 
bestow his bounty, a wife and an only child. But further, 
he directs that his son should be maintained and educated 
out of the profits and income of his property; and this 
shews that the time of*enjoyment of the property was post- 
poned, with the twofold view of benefit to the wife, and 
that his son should ee, 
to the possession. | 

And this construction of the will is borne out and sus- 
tained by a series of authorities, strongly bearing on the 
point, and, which consider the words used in this will as 
seeming only to import a contingency, though, in truth, 
they cenvey no additional meaning. A vested remainder 
is limited by the will, and these words mark the time 
when the remainder is to Vest in possession, the devisc 


- being considered as made subject to the intermediate estate 


created out of it, and made an exception to it. The case 
of Boraston in S Coke, 19, establishes this doctrine ; but 
Mansfield v. Dugard, in 'Gilbert’s Eq. Rep. is so much in 
point that it merits particular observation A man de- 
vised certain tands to his wife til his'son and heir appa- 


rent should attain to his age of twenty-one years; and 


when his son should attain to that age, then to his son and 
his heirs, and died. The son lived to the age of thirteen, 
and then died; and the wife, supposing that she had a 
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Mar, 1819 title to hold the lands till such time as the son would have 


Johnson 
vw. 


Baker, 





attained his age of twenty-one, in case he had lived to that 
time, continued in the perception of the rents and profits 
of the said lands foryseveral years; and the bill was 
brought against her by the heir at law of the son, to have 
an account of the rents and profits from the death of the 
son. And though the wife was likewise executrix of the 
husband, yet it not being devised during that time for pay- 
ment of debts, nor any creditors or want of assets appear- 
ing, it was held by the Chancellor that the wife’s estate 
determined by the death of the son, and that the remain- 
der vested personally in the son upon the testater’s death, 
and was not to expect till the contingency of his attaining 
his age of twenty-one years should happen; for then, in 
this case, it never would have vested, he dying before that 
age; and, therefore, decreed the wife to account for the 
profits from the time of the son’s death. 

The case before us is something stronger, as there is a 
trust created for the education and maintenance of the 
son; and as the testator makes a different disposition of 
the estate he acquired by his marriage, giving the whole 
of that to his wife. _His meaning is evidently the same as 
if he had said, “ Ail the property I received with my wife 
“ I give her absolutely ; and, as to the rest of my pro- 
“6 perty, I allow her to enjoy it till my son come of age, 
«‘ when he is to be put into possession ; but, in the mean 
“ time, be educated and maintained out of the income of 
“é both parts.” 

The following cases support the general doctrine: Hay-. | 
ward v. Whitly, 1 Burr. 228, Doe v. Lea, 3 Term Rep. 
41; though, in point of circumstances, they are distin- 
guishable from this, inasmuch as trustees were interposed 
to manage the estate for the benefit of the infant legatee. 
But the case of Mansfieldv. Dugard was clear of this fea- 
ture; and, being a devise to the widow for her own bene- 
fit, whatever was the proper construction on that will, 
must be alike proper on this. Its authority has been 
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always admitted since the decision; and in Hanson v. Mar, 1819. 


Graham, 6 Vesey, 239, the Master of the Rolls remarks 
upon it, that it was clear the testator meant to postpone 
the enjoymént of the son for the sake of the antecedent 
benefit to the wife ; but he clearly meant a vested: remain- 
der, not contingent, whether the son should take any bene- 
fit at all in the estate. 

It ought to be understood, that the determination in this 
case does not conflict with the rule, that where a devise or 
bequest is mrade to a person when he shall attain twenty- 
one, without any disposition of the property in the mean 
time, that generally such devise or bequest is conditional, 
and will not vest before the arrival of that period, For 
the word “ when,” standing by itself and applied to lega- 
cies, is a word of condition. But an exception is made to 
the rule where the testator has disposed of the  interme- 
diate interest either to a stranger or the legatee. It was 
upon this distinction that the case of Perry v. Rhode’s ad- 
ministrator was decided. 1 L. Rep. 82. The Plaintiffis 
entitled to judgment. 


Thomas Person 


i From Wayne, 


v. 
Alexander Carter and James Porter. 


Case for money laid out and expended, &c. The firm of “Carter & 
Porter’ were indebted to the Bank of Newbern. Carter was the ac- 
tive partner, and purchased of Fletcher a bond on Everitt, for the 
amount of which he executed to Fletcher an obligation under seal, in 
the name of the firm “Carter & Porter,” and Person sealed and deli- 
vered the said obligation, as their security. Upon Carter’s application, 
Everitt took up his bond, and gave in'lieu thereof to “Carter & Por- 
ter” a note, which was discounted at the Bank of Newbern, and the 
proceeds applied to the discharge of “ Carter & Porter’s”’ note due to 
the Bank. Person paid to Fletcher the amount due on the bond which 


he had executed as security for “ Carter & Porter,” and loanght this. 


action to be reimbursed, 
Rr 


— 


Carter & 
Porter. 
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Mar, 1819, Porter was,not present when Carter executed the bond to Fletcher, and 
“v— —.a. question was made whether, as this wasa bond in which one partner 
Person —_—_eould not bind another, Person had not made Porter his debtor without 
thaten & ° his, Porter’s, consent, and therefore not entitled to recover of him in 
; Porter. this action. Theré was no evidence that Porter was privy to the con- 
tract with Fletcher, or had recognized it as a contract of the firm, 
except what was furnished by an order drawn by Porter on one Isaac 
ill in favor of Person, in which he directed Hill to let Person have 
“ any amount of notes or judgments to the amount of a note of Carter 
& Porter, given to Joshua Fletcher.” Held that this was evidence of 
a recognition of a subsisting contract of Carter & Porter, and bound 

Porter, although he was not present when the bond was executed. 

One partner cannot bind another partner by deed, by virtue of the mere 
contract of partnership: to do so, he must either have express powers 
under seal, or the other must be present and assent to the act. 

If this case then stood-on the bond alone, although the money arising 
from the contract was applied to Porter’s use, or to the joint use of 
Porter & Carter, without the assent of Porter, he would not be liable 
in this action; for no man can make another his debtor without his 
consent, express or implied. But this assert may be implied from cir- 
cumstances, and, when implied, it has the samé effect as the most 
express assent. 

Although Carter had no power to sign the bond, so as to bind Porter, 
yet the bond may be used to shew in what capacity Carter professed to 
act. He professed to act for the firm of “ Carter & Porter,” as their 
agent. The money raised by the contract was applied to the use of 
the partnership ; Porter recognized the bond as the bond of the firm, 
and gave directions for its payment. It was Porter’s bond only through 
Carter’s agency for the partnership ; and his recognition of it as a bond 
of the firm cannot be true, otherwise than by a recognition of Carter’s 
agency. 

Porter not only recognizes the bond as the bond of the firm, but takes 
benefit of the effect of the contract, and assents to the extinguishment 
of his own. debt; and having knowingly received the benefit, he shall 
also take the burthen, and do the same thing as if he had personally 
transacted the business. 


This was an action of assumpsit, in which the Plaintiff 
declared for money laid out and expended, for money lent, 
for money had and received, &c. The’ Defendants were 
partners in trade in the sale of merchandize, at a store in 
Wayne county, which was conducted by Carter, Porter 
residing in an adjoining county. In the year 1812, the 
firm of Carter & Porter were indebted to the Bank of 
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said debt, purchased of .one Joshua Fletcher a promissory 
note on Joseph Everitt, which. was payable to said 
Fletcher, and. gave an obligation to Fletcher for. the 
amount, payable in other notes, which obligation was 
signed by Carter, in the name of the firm, “ Carter & 
Porter,” and a seal was annexed thereto; and the same 
was signed and sealed by Thomas Person, and two other 
persons, as securities. James Porter, was not present, at 
the giving ‘of the obligation, nor was there any evidence 
produced, except the circumstances hereinafter stated, to 
shew that he was privy to the contract with Fletcher. 

Everitt, upon the application of Carter, took up his 
note, made originally payable to Fletcher, and by him 
delivered to Carter, and gave a new note, payable to Car- 
ter & Porter; which note was subsequently discounted at 
the Bank of Newbern, and the .proceeds.applied to the dis- 
charge of Carter & Porter’s note then due the said Bank. 
Person paid Fletcher the amount due on the note given 
him by Carter, and brought this action to be reimbursed. 

On the trial, the Plaintiff produced an order which was 
in the following words, to-wit: 

“ Mr. Isaac Hill, be so good as to Tet Mr: Thomas Person have any 
amount of notes or judgments to the amount of'a note of Carter & Por- 
* ter, given to Joshua Fletcher, &c. April 22, 1815. 

' © JAMES PORTER.” 


Which order bore date prior to the bringing of this 
action. The Judge, in his charge, instructed the Jury that 
one partner cannot, by deed, bind ‘his copartner, unless 
the copartner be present, assenting to the execution of the 
deed as the deed of the firm; or unless he had previously 
requested or consented that he might so execute it} in 
which case, the partner so executing it, would be consiiler- 
ed as the agent of the party so,assenting, and the one%so 
assenting would be bound by the deed. That the Jury, if 
satisfied from the circumstances disclosed by the testi- 
mony that such was the fact, should find for the Plaintiff. 






Newbern; and Carter, for the purpose of discharging Max; 1819." 


Person 


Vv. 
Carter & 
Porter. 
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Mar, 1819. That. if: the Defendant; Carter, in sighing the obligation 


Person 
vw. 
Carter & 
Porter. 


in the name of the firm, acted without any legal authority 
frem Porter, yet, if Porter subsequently promised to pay 
the Plaintiff the money so by him paid for the firm, such 
promise would be binding ; and that the order drawn by 
Porter on Hill was a fact from which the Jury might infer 
such promise. 


The Jury found for the Plaintift, A’rule for a neil 
trial was obtained on the ground of misdirection by the ~ 


Court, and on argument was discharged. The Defen- 
dants appealed, and 


Henperson, Judge, delivered the opinion of the Court : 


A contract of partnership is a contract of agency, and 
it differs from a pure agency only in this, that, in a pure 
agency, the agent binds his principal only ; in a partner- 
ship all the principals or partners are bound, which, of 
course, includes the actor. On this principle is bottomed 
the powers of one partner to bind the partnership, when 
he acts within the scope of his powers. How far those 
powers extend, is generally ascertained by the nature and 
objects of the copartnership; and this depends on the 
agreement of the parties evidenced between themselves, 
generally by an express contract, and as to the world, in 
addition thereto, by overt acts or visible signs. (I speak 
not. of what makes a man a secret partner.) These visi- 
ble signs may be exhibited after a transaction of agency, 
as well as be concomitant with or before it. For techni- 
cal reasons, the contract of partnership does not give one 
partner a right to. bind the partnership by deed. To do 
so, he must have-express powers, (under seal as I appre- 
hend,) or he must be actually present and assent to the 
ageficy. But be that as it may, the power dees not flow 
from the bare contract of partnership: it rests on some 
other basis; either one of those before mentioned, or some 


other. 
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signed for himself and Porter, and: which Person joined in 
as security, although the money arising from the contract 
was applied to Porter’s use, or the joint use of Porter and 
Carter, without the asseut of Porter, he would not probably 
be liable in this.action : for no man can make apotherbis 
debtor without his consent express or implied.  But-/this 
assent may,’ from circumstances, be implied, and when 
implied it has the same effect as the most express’ assent. 
Now, although Carter had no power to sign the bond, so 
as to bind Porter, yet the bond may be used to. shew in 
what capacity Carter prafessed to act. In this case-he pro- 
fessed to act for the concern of Porter and Carter, ‘as their 
agent, to bind them by their. deed. The.money raised by 
the contract was applied to the use of the partnership, and 
(which is the key-stone of the case) Porter recogiiizes it 
as the bond of Porter and Carter, and gives direction for 
its payment, describing it as the bond of Porter and Carter. 
It was not otherwise Porter’s bond, than through Carter’s 
agency for the partnership. “low can Porter’s recogni- 
tion be true, otherwise than by a recognition of Carter’s 
agency ? He not only by words recognizes the agency, 
but takes benefit of the effect of the contract ; assents to 
the extinguishment of his own debt, but refuses to take on 
himself those: obligations which his situation as principal 
or partner impeses., His conduct is, in effect, this ; I will 
recognise the acts of Carter so far as they benefit me, but 
will not take on myself the liabilities arising from the 
same transactions ‘Phe refutation or exposure is plain: 
If Carter had not an express binding power from Porter 
to bind the partnership in this transaction, Porter had his 
election of disavowing the contract; and it was not 
required of him to make an express disavowal, a refusal 
or omission to take any benefit under it would have been 
sufficient. .But having knowingly received the benefits 
resulting therefrom, he shall also take the burthen, and 
he shall do the same thing as if he had personally trans- 








If this case: then’stood on the bond alone, which Carter M-r, 1819. 
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Mar, 1819. acted the business. He shall assume all the imtrinsic obli- 
aad 


Person 


Vv. 
Carter & 
Porter. 


gations of the actor. In this we do him no injustice, and 
in this he cannot complain. We impose on him only. the 
intrinsic obligations arising out of his situation, which he 
voluntarily assumed, and the beneficial effects of which he 
is now enjoying, Cases may be found, in which, under 
cireamstances somewhat similar to this, recoveries have 
not been effected ; but in which all the principles of law 
contended for in this case are admitted, and the mistake, 
if there be any, is in their application. The ,case in 
2 John. 213, is somewhat like this ; but wanting an essen- 
tial part, and that is, the recognition of the bond as a part- 
nership bend. I feel myself imperiously bound by prece- 
dents settling or recognising the rules or principles of law. 
Knowingly to run counter to them when well settled, would 
be contrary to the duty which I owe to the state, and con- 
trary to the duty which I owe to myself. But as to those 
cases which only apply principles, which do not profess to 
establish-or investigate what the principles are, I confess, I 


. do not feel myself bound by them, if I cannot perceive the 


propriety of the application. In fact, they are looked into 
as mere exercises, as practising lessons, to enable the 
Judge the more easily to apply the rules of law ; but it 
was never intended that we should look to the result to 
ascertain what the rule is. When there is no controversy 
about the rule on either side,:the only question being about 
the application, the rule is not to be found in the result. 
Such cases are mere practising lessons ; if right, there 
will be the like decisions again, (I will not say they will 
be followed,) if wrong, they will be disregarded, as cases 
where the rule is misapplied.—The rule for a new trial 
must be discharged. 
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Louisa Dickinson 
v. From Beaufort. 
Joel Dickinson. 

































Petition for divorce from the bonds of matrimony, for adultery committed a 
j in the years 1812 and 1813.—The petition dismigsed ; for 
a The act of 1814, ch. 5, is the only law which gives authority to the Courts } 
to take cognizance of the subject of divorce. The adultery charged : 
: was prior to the passage of this act; and the act shall not be 80 con- : 

- strued as to have a retrospective operation : becatise, 

Before the passage of the act of 1814, adultery was punishable only by a 
fine. To superadd to this liability, a deprivation of the marital rights, 
under the act of 1814, would be to increase the punishment of the 
offence ; and this would be contrary to the 24th section of the bill of 
rights, which declares that “no-ex post facto laws ought to be made.” 

Ex post facto Laws are of different kinds. 

1. Every law that makes an action done before the passing of the law, 
and which was innocent when done, criminal, and punishes such action. 

2. Every law that aggravates a crime, or makes it greater than it was, ' 
when committed. 

3. Every law that changes the punishment, and inflicts a greater punish- 
ment, than the law annexed to the crime when committed. 

4. Every law that alters the legal rules of evidence, and receives less or 
different testimony, than the law required at the time of the commission 
of the offence, in order to convict the offender. 

The enhancement of a crime or penalty, seems to come within the same 
mischief as the creation of a crime or penalty, 

To every petition for divorce there must be an affidavit appended, that 
the facts charged have existed and ‘been known to the petitioner six 
months before the filing of the petition. 


This was a petition filed under the act of 1814, ch. 5, 
praying for a divorce a vinculo matrimonii or a mensa et 
thoro at the discretion of the Court. Te support the first 
prayer, the petition charged that the Defendant had sepa- 
rated himself from the petitioner and lived in a state of 
adultery in the year 1812 or 1813, for the space of six 
months ; and the Jury, upon an issue submitted to them, 
found this charge to be true. To support the second 
prayer, the petition charged the Defendant with cruel : 
treatment to the petitioner, and with having offered to her 
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person intolerable indignities. The Jury negatived these 
charges; and the question arose, whether the pétitioner 
were entitled to have a decree made separating her from 
the bonds of matrimony, the adultery charged in the peti- 


tion and found by the Jury, having been committed before es 


the passage of the act of 1814, ch. 5. 

Another question was made in the case, and that wasas 
to the sufficiency of the affidavit made by the petitioner at 
the time of filing her petition. The affidavit set forth that 
‘* the facts stated in the petition were true, and that the 
“complaint was not made out of levity or by collusion 
‘* between the petitioner-and her husband, for the purpose 
“ of a separation, but in truth and sincerity for the causes 
“ contained’in the:petition.” It was contended, that the 
act of 1814, ch. 5, required the affidavit to set forth, that 
the facts which formed the ground of the complaint had 
existed and had been known to the petitioner at least six 
months prior to the filing of the petition. 


Taytor, Chief-Justice, delivered the opinion of the 
Court : 3 a 

The act of 1814, ch. 5, is the only law which gives au- 
thority to the Courts to take cognizance of the subject of 
diverce. The first section of that act authorises the Court 
to decree a divorce from bed and board, or from the bonds of 
matrimony, at the discretion of the Court, on proof of 
natural impotence, er that either party bas separated him 
or herself from the @thery and is living im Adultery. And 
a subsequent section authorises the Court to decree a 
divorce from bed and board, in ca8es where the husband 
either abandons his family, maliciously turns his wife out 
of doors, endangers her life by cruel treatment, or offers 
intolerable indignities to her person. The verdict of the 
Jury has negatived the charges in the petition, relative to 
the cruelty and personal ill-treatment, and affirmed the 
charge of-adultery ; as to which, the Jury find that the 
Defendant did separate himself from the petitioner, and 
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live in-a state of adultery, in the year 1812 or'¥813, for Max, 1819. 
the ‘space of ‘six months. ' And this brings forward'the Diino 


Dickigpon. 


questio#i, whether a dectee can be p ed under «the 
act of 1844y“for the adultery committed before that'period. 
rom the lang age used'in the first and second sections 
F ope d seem to have been the intention 
Légtslature to authorise divorces for causes existing when 
the act was passed : for the first section speaks of*** a 
marriage heretofore contracted,” and then proceeds to spe- 
cify a'cause of divorce coeval with the marriage, to-wit, 
impotency ; and, the second section, not less distinctly, 
speaks of the ‘injury Which has been received from either 
of the Gauses stated in the first. In the»fifth! section, the 


langaage is changed, and in enumerating the causes-of di- ” 


vorce from bed and board, the law is strictly prospective, 
and assumes. the recognised form ofa Legislatiye act. 
*¢ futuris formam debet imponere, ndh she Bac. 
.- : 
fore the erie nt of this‘law, the offenée”e spies in 
ie aii was punish only thder’ the act of 1805, 
which imposed a fine o irty convicted : and there- 
fore the Defendant was liable to ‘ho other punishment in 
1812 or 1813, when he’ committed the-offence; ‘and to that 
extéiit he yet continues liable. But the Court is now 

ed upon to supéradd to,this liability, ‘a deprivati whe 
marital rights, and an "‘aiennes to the petiti 

her husband’s estate, under the authgrity of the stews see 
But as that law increased the puiiishinent of the offence, 
though it did not create its criminality, it appears tobe, 


in relation to, this case, " unagthorised by thie Declaration of 


‘Rights ; if not by the very words, atleast by their fair’ 


meaning and spirit. Retrospective taws, enaitee 
** committed before the existence of such law: by 
“ them only decl criminal, are oppressive, unjust, and 


* incompatible with yey Wherefore, no ex post facto — 


“ law ought to be made.”—24th sec. of the Declaration of 
Rights. It is true that the fact of adaltery was declared 
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Mar, 1819. criminalby the act of 1805; but to agubavadis the punish- 
Dickinson ment of a crime, -by a law posterior to its commission, is 


Vv. 
Dickinson. 


forbidden by the same reason that-festrains the Legisla-' 
turé from converting into a crime, an act imhogent when 
co mitted. Punishments are designed to suppress crimes, 
a degrée in which each individual #*liable for spe- 
cific violations of the law, is profnulgated to the citizens, 
under a consfitutional assurance, that they are irresponsi- 
ble beyond the existing enactments when the crime was 
comntitted. This constr@ction has been put upon the term 
ex post facto laws, by the Supreme Court of the United 
States, in the case ef Calder v. Bull.—s Dall. 386.—Mr. 
Justice Chasé says, “I will state what Jaws I consider 
“ exe post factgslaws, within the werds and the intent of 
‘* the prohibition. ‘4st. Every law that makes an action, 
‘« done before the passing of the law, and which was inno- 
«‘ cént when done, criminal, and punishes such action. 
2d. Every law that avates a crime, or makes it 
« greater than it was with committe, “Sd. Every law 
“¢ that changes the punishment, and inflicts a greater pun- 
*< ishment, than the law an to-the crime when com- 
“ mitted. 4th. Every aw that alters the legal rules of 
* evidence, and receives‘less or different testimony, than 
e law required at the time of the commissien of the 
“6 order to convict the offender.” Mr. Justice 
Pa says, in the same case, “ the enhancement of a 
“ crime or penalty, seems to come: within the same mis- 
‘‘ chief as the creation of a crime or penalty ; and there- 
“fore, they may bé classed together.” Mr. Justice Ire- 
dell, speaking of the power of the'Federal and State Le- 
ene, says, “ they shall not pass any ex post facto 
jor, in other words, they shall not: inflict a punish- 
“ ment for any act, which was innocent at the time it was 
“* committed ; nor increase the degree of punishment pre- 
“‘ viously denounced for any offence,” 
Without referring to other authorities for an exposition 
of these terms, I think it may be taken as an incontrover- 















t z . —.° 
} SUPREME COURT OF KgiTa-CANOLINA. 
tible position, thatthe act of 1814,:0°far- ast, is. relied dis; 1819, 
upon fo sustain this application, is substantially at variance Gove 3 
with a ‘most. important constitutional provision, the pre- 
servation of which inviolate, is vitally connected with Beil 
every. principle and bulwark of civil liberty. For * 
reason, therefore, the petition must be dismissed. a. 

But as another question is presented by the case, “the 
determination of which at this time, may serve to prevent 
fruitless litigation, and. settle the practice in other casés, 
the Court will give an opinion upon it. The sixth section 
of the act of 1814, enacts that no petition shall be sustain- 
ed, unless the petitioner shall state and swear, that the 
facts forming the ground of tli complaint, have existed to on 
his or her knowledge, at least sit months prior to the fil- es 
ing of the petition. The affiday it in this case, simply F 

’ affirms the truth of the facts accordinggto the best of the 4 
petitioner’s knowledge and belief, and that the petition is 
not filed out of collusion or levity, but for the causes stated 
in the petition. «Nor does the body of the petition state the _ 
fact in the manne¥ required by the det. It should, howe- = 
ver, be distinctly stated imithe affidavit, that the petitioncr 7 
knew of the facts charged, six months before the filing of 
the petition ; and this, that the application may appear to: 
the Court not dictated by passion or resentment, but an 
affair of deliberation. 4 
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The Governor ‘ 
v. i From Wake. 
Col. Thomas Bell. Pak =" 


Action of debt for 25 the penalty incurred by a Colonel of the militia, 
for not making a return $@ the Brigadier-General, as directed by the. 
act of 1806, relativ the militia. The certificate of the Adjutant- 
General, is evidence under that act, only of the delinquency of the offi, 
cer. It is not evidence, that the person sued, was an tony at the 
time, and bound to make the return. 


» This was an action of debt to recover the sum of twenty- 
five pounds, the penalty incurred by a Colonel,of the Mi- 
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Max, 1819. litia, for talfing to make a return to the Brigadier-General. 


Governor 
v. 


Bell. 


Upon the trial, the Plaintiff offered in evidence the follow- 
ing certificate of the Adjutant-General, to-wit: © * 
& STATE oF NORTH-CAROLEN A, 


sf I do hereby certify that Thomas Bell was Lieutenant-Colonel Com- 
“mandant of the regiment of militia in Camden. County for the year 


“ 1815 = and that he the said Thomas Bell did not as such, make his mili: 


“ tary return to the Brigadier.General of the brigade in which Camden 
¢ County was included forthe said year, as directed by the Bw in such 
“ cases made apd provided. Given under my hand and seal at Raleigh, 
“this 15th day of October, A. D. 1818. 


2 «ROBERT WILLIAMS, Adjutant- Geisral 
of the Militia. of Nerth- Carstina, (Sea. 
And no other evidenge was offered on behalf of the 
Plaintiff. On behalf of the Defendant, it was insisted that 
under the act of 1906, relative to the militia, the certifi- 9 
cate of the Adjatiint-General was evidence only as to.the_ 
delinquency ; that it was no evidence of the Defendant's 
being the Licutenant-Colonel commandant a# stated in the 
certificate—and of opinion was the Court ; ‘and the 
Plaintiff was . 
tained, which upon. argument was discharged, and the At- 
torney-General on behalf the Plaintiff appealed. 


By rue Covrr—The act of 1806, makes the, certifi- 
cate of the Adjutant-General,, progf of the delinquency 
only of thé officer. To render the Defendant liable to the 
penalty, it is necessary further to prove that he was an 
officer at the time, and bound to make the return.—The 
nonsuit was properly awarded, and thé®rule for a new 
trial ‘must be discharged. 





A rule for a new trial was ob- , 
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GASES ARGUED AND DETERMINED IN THE 


Mar, eng laim/of the half blood in the case of a purchased estate; 
—v— "Samuel Swam, sén. devised the lands in tail to his first son Samuel 
<q » jun./and:to his second and third sons in siccession, to wit, 
Sheppend. - oS ptaartandy who were by.a second wife. Samuel, the devisee, 
© becami¢'seised’in fee, by virtue of the act of 1784, ch. 22. He devised 
one partof the lands to John Swann, one of his brothers of the mater- 
nal half blood, and angither part to Thomas Swann, another brother of 

the maternal half blood. 

John died inteState, leaving issue, Samuel Johnston Swann, who died 
intestate and without ‘issue. Thomas Swann died intestate and with- 
‘Sut issue, leaving Mary, a maternal sister of the half blood, and the 
said Samuel Johnstom Swann, a nephew of the whole blood. 

A question arose who were entitled to the lands? the kindred on the 
Paternal side, who were further in degree; or the maternal half sister. 
The kindred on the paternal side?are the lessors of the Plaintiff; the 
maternal half sister, the Defendant’s wife. : 

The maternal half sister is entitled to the lands, for * 

1."Both John Swann and Thomas Swani” took the lands as purchasers,— 
and the same person who would have been the heir of John Swann, 
had he died without issue, is the heir of Samuel Johnston Swann. 

At the common law, the principle upon which the law of collateral inhe- 
ritances depends is, that up@A the failure of the issue in the last pro- 
prietor, the estate shal] descend to the blood of the first purchaser. 
And he who would have been heir to the father of the deceased, shall 
be heir to the son. 

When a man purchased an estate, he took it as a feudum novum, descen- 
diple to his heirs general, firstyof the paférnal and then of the maternally » 
line. Whe died without issue, or brother or sister, or the isstie of such, . 
his eldest paternal uncle would take : if there were no such uncle or 
the issue of such, then his paternal aunts. If there were neither, nor 

ie issue of such, then his eldest great uncle of the line of ternal 
grand-father, and so on until thatJine be exhausted, always’ giving a 
™ preference to the male stocks. On the failure of blood in the line 
of the paternal grandfather, then the santie rule was to be followed as 
to the paternal grandmother’s line. If that fail, then the maternal 
grandfather’s line was to inherit. On the failure of that line, then the 
maternal grandmotheré line was to be sought for. 

The issue of the eldest son of William Swann, who, was the brother of 
Samuel Swann the elder, would be the heir of Satmue) Johnston Swann 
at common law. » ° nd 

2. But the act of 1784, ch. 22, has let the half blood into the inheritance, 

- ps gratia ers oct eptange That act does not 
OF alter the stocks OF qeneological lines, as they were known at 

* common law. Tse Se Sa WIN the ebditienret.she aff 

blood, when in those lines. 











© said Samuel himself ; which said two tracts aré cate 


































of the p a 
3d and setloee of tei iter senate herit 
The f blood shall not inhetifiwhen out of the cémmon 


fines, although in g@ual or-.in a nearer degree, Thus,! 
scends on the side of the fathcr to a son, whoxlies with 
ing a half bloodbrother on the maternal side, and anu 
mote relation e whole or half biged on the patern 
lation next in degree on the pat side shall inherit. 1st, because 
he is of the’blood of the first purchaser:  2dly, ‘the proviso tothe 3d 
section of the act of 1784, declares that the maternal half blood gl 
ther shall not inherit, until such; paternal line be exhausted of the,’ ey 
blood, and of course, of the whole bleed. Heirs shall be sought for 
the paternal line ad infinitum, before any of the maternal kindred shall 
inherit, however near in degree.—And 7 where the ts 
shall descend on the maternal line. 6 
S : 4 
@Special verdict—“<The Jury find that the premises "7 
** described in the Plantiff’s declaration compreliend two ee? 
‘* tracts of land, one of . 300 acres dev ised” inf fee, about the ~ 
“ year"4753, by Thomas Swann the éid fa, his eldest 
“son Samuel ; and another of 367 purchased in 
“ the year 1752, from the agents of Lord Granville, by the 


“ by the name of the Elm Plantation. wi 
“ And the Juty further find, that the said Samuel “3 
*« Swann, being $0 seised of the premises, duly made, and 
“ published his last will in writing, bearing date the 31st Re 
“ October 1766; and therein and thereby devised the said ra 
“ premises to his eldest son “ Samuel, and the heirs of his . ae 
“ body lawfully begotten, and for the want of guch, to his Se tet 
« second son John, and the heirs of his body lawiily  * a 
“ begotten, and for the want of suchy.1 is third son Ste- » 
S ‘phen, and the heirs of his. body la y begotten, and, 3 ae. 
“ for ‘the want of such to the child with which his wife was.» yon 
“then pregnant (who was)afterwards born asd, na or. 
“‘ Thomas) and the heirs of ite body lawfully begotten 7? © >" 
“and afterwards died without —~s or . tering the 


** said will. 
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5 Sriiry. farther find}Mthat after the death of te 


uel Swann,, fhe cde? Samuel the “devisec 
a! 5 entered "tpon the ms. by Virtue of the said, devise, 
- and Was thereof seiséd ; and being so seised, duly made 
“and published in writing his last will,gbearing date the 
“ 24th Maye1Ts6, ‘and therein and thereby devised the 
«(said premises to his brother John Swann, sthe aforesaid 
“ second son of the said Samuel the elder, to him the said 

«* John and his heirs for ever 3 and afterwards"died with- — 

** out revoking or altering the said will. ’ 
«And the Jury further find, that the said John Swann, 
“ after the death of his said brother Samuel, entered upon 

‘«the premises and was thereof scised, and being so seised, ~ 
* afterwards, to wit, * the Sd day of March 1793, died 





** intestate, leaving an only child, Samuel Johnston Swann, 
“* to. ne e said premises descended, and he entered 
“and W as thexeof seised. 

« And the Jury further find, that the said Samuel John- 
‘‘ ston Swathy afterwards, to wit, on the 11th day of #e- 


“‘bruary 1796, died intestate and without issue, or bro- 
* thers gp sisters, o the issue of such. 

«* And the Jury further find, that the aforesaid Samuel * 
‘* Swann the younger, was the only child of yhis father 
« Samuel the elder, by a first wife, and that the aforesaid 
«*John Swann, Stephen Swann and ‘Thomas Swann, were 
“ children of the said Saifivel the elder by a second wife. 
“ And that after the death of the said Samuel the elder, 
“his widow intermarried with. Frederick Blount, by 
“ em sh® had issue a daughter, Mary, now the wife of 

illiam Sheppard of Newbern, under whom the Defen- 

‘* dant claims the Premises, and which said Mary is the 
“ nearest collateral relation of the said Samuel J@hnston 
«* Swann, either paternal or maternal, the aforesaid Sam- 
“uel Swann the younger, Stephen Swann and Thomas 
«‘ Swann the younger, being dead without issue. 

* And the Jury further find, that at the time of the 
‘* devise herein before mentioned, from Samuel Swann the 
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ounger te his brather John, the aforesaid "Thomas Mar, 1819. 
«“ conn the’ younger was in full life. ' = 

«“ And the Jury farther find, that the aforesaid Sisaiiel 
‘‘ Swann the younger, was at his death seised of another 
“ tract of land, which he devised to his brother, the afore- 
«« said Thomas Swann the*younger } that the Value of the 
« said tract was 12,000: arid the value of the premises 
“ contained in the Plaintiff’s declaration, was 16,000. 

“ And the Jury further find, that Samuel Swann the 
“elder, had a brother named William Swann, and a sis- 

* « ter, Elizabeth Vail; who are long since deceased. That 
“‘ the said William Swann left isste, ‘all of whom are 
“‘ since dead, and of whom two only, John and Willson 
‘“‘ have left issue. That Rebeccah, the wife of William B. 
Be rcorei and one of the lessors of the Plaintiff, is the 
‘daughter and only child of the said John. Aid that 
- © Polly, the wife of Isaac Williams, and Comfort, the 
“‘ wife’ of Daniel’ Williams, (which said Polly and Com- 
“ fort are also lessors of the art hid Gi 
“dren of the said Willson. That Vail, ‘the 
“ sister of Samuel Swann the elder, left issue Elizabeth 
‘‘ Pemburn and Rebeccah Williamson, both of whom were 
“ in being at the death of Samuel Johnston Swann, and 
‘‘ who, afterwards, duly conveyed and reléased all their 
“ right, estate’ and interest in the premises unto Mary, thd 
‘“‘ wife of William Shepard of Newtern, under whom the 
‘‘ Defendant claims. 

** The Jury further find, that the demises set forth in 
“the Plaintiff’s declaration, were executed on the day, 
‘and in’ the manner therein “set forth ; and afterwards, 
“< to wit, on the said day, by virtue of the said demises, 
“ that the said John Doe entered into the premises with 
“« the appurteriances and was thereof possessed ; and that 
“« the said John Doe being so possessed, the Defendant, by 
“ command of “the said William ‘Shepard of Newbern, 
“and Mary his wife, afterwards, to wit; on the same day, 
** entered upon the premises with the appurtenances in and 


Tt 


wv 
Shepard. 
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Mar, 1819. 
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Shepard. 
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‘‘ upon the possession of the said John Doe thereof, and 


‘‘ ejected him from his said farm. But whether upon the. 


‘* whole matter aforesaid, the said Defendant be guilty of 
“‘ the said trespass and ejectment complained of in the 
‘* said declaration, the Jury are ignorant, and thereof pray 
* the advice _nd consideration of the Court. 

‘‘ If it shall appear to the Court, upon the whole matter, 
‘* that the lessors of the Plaintiff, or any of them, had title 


‘* to the whole of the premises, at the date of their respec- — 


** tive demises aforesaid, then the Jury say, that the De- 


‘* fendant is guilty of the trespass and_ejectment in manner | } 


‘‘ and form as the said John Doe hath complained of, and 
“‘ assess the damages of the said John Doe to one shilling 
«‘ and costs: If it shall appear to the Court, that the les- 


‘* sors of the Plaintiff, or any of them, had not title to the . 


*‘ whole, but had title to any undivided part of the premi- 
«* ses, at the date of their aforesaid demises, then the Jury 
‘‘ find that the Defendant. is guilty of the trespass and 
‘* ejectment complained of, as to such part only of the pre- 
‘* mises, and not guilty of the residue, and assess the dama- 
«* ges of the said John Doe, to six-pence and costs: And if 
‘* it-shall appear to the Court, that the said lessors of the 
‘* Plaintiff, nor any of them, had not, at the date of the 
‘* demises aforesaid, title to the whole, nor any part of the 
“4 premises, then the Jury say, that the Defendant is not 
** guilty of the trespass and ejectment, whereof the said 
** John Doe hath complained.” 


The questions of law arising out of this special verdict, 


were argued in this Court, in the case of “ Den on the de- 


*, 


+<‘smise of William B. Shepard.and Wifo,. ani. others, ... | 


«« Josiah Relf,” in the year 1807. Inthe special verdict 


then sent up, an additional fact was inserted, to-wit, “ That ; 


“« after the death of Samnel Johnston Swann, .to-wit, on 


‘‘ the 30th day-of November, 1803, his mother, Penelope. 
“ Swann, widow of John Swann, conveyed all her right, | 


“ title, interest, estate, claim and demand in and to the 
“‘ premises, to the said Mary, wife of the said William 
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“ Shepard of Newbern.” The arguments then made on Mar, 1819. 
each side, weie again relied on in thls case for the réspec- at 
tive parties : and as the decision in this case, and in the 
one made at this tem in the case of Ballard and others v. 
Hill and others,” have served in a great degree to settle 
questions that have been long agitated, and to establish an 
uniform rule of ‘descent in such cases, the arguments deli- 
vered in the case of Shepard and others v. Relf,” are here 
given, to shew the ground? of the diversity of. opinion 
which has existed upon the construction of the act of 1784, 
ch. 22, regulating descents among collaterals. ‘These ar- 
guments were delivered by Peter Browne, Esquire, for the 
lessors of the Plaintiff, who were the heirs at common law: 
and by William Gaston, Esquire, for Mary, the maternal 
half sister, wife of William Shepard, of Newbern, under 
whom Relf claimed. 


v. 
Shepard. 


': Browne, for the lessors of the Plaintiff.. It is‘ obvious 
that some part of the special verdict in this cause has been 
inserted with a view of raising a question, Whether John 
Swann took by descent or by purchase * But as I conceive 
that in either case the Plaintiff is entitled to recover; I 
shall not trouble the Court with it, conceiving it perfectly 
immaterial ; if the Court, or any of its members, should 
think differently, to him or them I submit this part of the 
case without observation. 

It is explicitly stated in the special verdict in this case, 
that the lessors of the Plaintiff, or one of them, are, or is, 
the heirs or heir at common law; and, therefore, the 
Plaintiff must recover, unless he is barred by some act of 
Assembly. And, accordingly, it has been ‘contended by 
the counsel for the Defendant, that certain acts of Asscm- 
bly have, in this particular instance, altered the cominon 
law course of descent, and given either 


» Ist. The inheritance, or an estate for life, to the mother 
of 8. J. Swann, the person dying last seized ; or, 





~ 
~: 
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Mar, 1819.  @dly. The inheritance to Mary, the wife of the real 
a aed 2 


Doe Defendant, who is sister of the maternal half-blood,' — 


v to John Swann, who was father of the said 8. J. 


Shepard. 


Swann. : 

Whether either of these defences will.avail the Defen- — 
dant, must depend on the acts of Assembly themselves, 
and no assistance to either party can be drawn from the: 
common law or books, except as to rules of construction, 

The common law is a’ sysi@m of rules founded in reason, _ 
ail supporting and supported by one another. It hath | 
often happened, when any of these rules hath! been altered 
by the Legislature, on account. of a real or supposed hard. 
ship which existed under, it, that the alteration itself hath 
occasioned more mischief and inconvenience than the ori-” 
ginal rule—that the remedy was worse than the disease— 
and the statute making the alteration hath been repealed, | 
end the common law restored. 1 Bl. Com. 70. When a 
rule of the common law hath been altered, it hath seon 
been discovered that it was not a detached building, nor — 
the extreme summit of the superstructure, but a part of 
the foundation, oro intimately connected and interwoven 
with the rest of the fabric, that it endangered the stability 
of a great part, or defaced the symmetry of the whole. 
Therefore the Courts have wisely said that they would 
make no alteration in the common law, by construction or © 
implication, and that, whenever there was a doubt.or am- — 
biguity in a statute, they would construe it so as to suffer 
the rules of the common law to remain unaltered. Fitz. 
233-4. If there shall, in this. case, appear to be any doubt — 
about the intention of the Legislature, the Plaintiff claims” 
a favorable construction. 

I will now proceed to a particular examination of the © 
title which the Defendant sets up under the mother of 8.:— 
J. Swann, the person dying last seised. Unless that title © 
can be supported under § 7 of the act of April, 1784, ch. ~ 
22, it cannot, I conceive, be supported at all. It may 
not be improper here to cite two principal rules for the 
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construction of statutes. “1. There are three points Mr, 1819, 
Doe 
shepard. 


‘« (says Justice Blackstone) to be considered in the con- 
« struction of all remedial statutes ; the old law, the mis- 
‘‘ chief, and the remedy: that is, how the common law 
<< stood at the making of the act; what the mischief was 


«‘ for which the common law did not provides; and what - 


« remedy the Legislature hath provided to eure the mis- 
“chief. And it is the business of the Judges se to con- 
“‘ strue the act as to suppress the misthief and advance 
‘“‘ the remedy.” 1 Bl. Com. 87. 2. The preamble is a 
key to open the minds of the makers of the statute and the 
mischiefs they intended to redress. Plow. 269. 


In the case now before the Court, the mother would be . 


excluded from the inheritance, or any portion of it, by two 
rules of the common law: ist. By that rule which ordains 
that inheritance shall never lineally ascend. 2 Bl. Com. 
208. And 2dly, By that rale which ordains that the heir 
must be of the blood of the first purchaser, 2 Bl. Com. 
220, which she is not, it being expressly stated in the spe- 
cial verdict, that the lands in dispute came to her son, 8. 
J. Swann, by descent from his father, John Swann. So 
stood the common law at.the making of this act. 

What was the mischief intended to be remedied? The 
Legislature itself has answered this question in the pream- 
ble to said section as follows : . 

And whereas, by the law of descents, as it now stands, when any per- 
son seised of a real estate in fee simple, dies intestate, without issue, and 
not having any brother or sister, such estate descends to some collateral 
relation, notwithstanding that the intestate may have parents living, a 
doctrine grounded upon a maxim of law not founded in reason, and often 
iniquitous in its consequences, 

Now what maxim of law is this which is not founded in 
reason? Clearly that which declared that the inheritance 
of lands shall never ascend ; for in the case put in the pre- 
amble, there was no other maxim on which to ground the 
exclusion of both parents. In all cases where one brother 
purchased, and another inherited from him and then died, 
iatestate, without issue, and not having any brother or sis- 
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Mar, 1819. ter, or the issue of such, one of the parents would have been 


Doe 


v. 
Shepard. 


entitled, as the nearest heir of the blood of the first pur- 
chaser ; and in all cases where a child purchased and died 
intestate, without issue, and not having any brother or 
sister, or the issue of such, the father would be entitled, as 
the nearest male of the paternal line. So that neither the 
rule of the common law, giving preference to the blood of 
the first purchaser, nor that giving preference to male 
stocks, constitute the mischief recited in the preamble ; for 
by ricither of them, in the case put in the preamble, did the 
estate descend to a distant collateral relation; but it did so 
solely in consequence of the rule that inheritances should ~ 
never ascend. 

But this maxim is declared to be often (not always) ini- 
quitous in its consequences; and as it is declared not to be 
in every case iniquitous in its consequences, we are pre- 
pared to expect that it will not be altered in every case. 
And in what cases should we expect that no alteration 
would be made? Surely in those where an alteration would 
take the estate of one family and give it to another : i. e. 
where the lands have come to the deceased by descent. 
This, I take it, was the mischief, and, on examination, we 
shall find that the remedy, or enacting clause, applies to 
this mischief and no other. 

Be it therefore enacted by the authority aforesaid, That in case of any 
person dying intestate, possessed of an estate of inheritance, without 
leaving any issue, or not having any brother or sister, or the lawful issue 
of such, who shall survive, the estate of such intestate shall be vested in 
fee simple in his or her parent from whom the same was derived. 


This evidently means the case of a gift from the 
parent; for the fee simple is to vest in the parent (without 
naming his heirs) from whom the estate was derived (not 
inherited,) supposing that parent to be still alive, which 
could not possibly be, if the estate had come to the intes- 
tate by descent from the parent. And we may here remark 
the care with which the Legislature have provided for con- 
tinuing the estate in the family to which it originally be+ 
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longed. Here they have made provision for that purpose Mar, 1819. 
in a case where the common law did-not. For if the mo-- 
ther had given lands in fee simple to a child, and it, had . 
died intestate, without issue, and not having brother or SPs" 
sister, or the issue of such, who survived, then, as that. 
child took as a purchaser, the inheritance would, by’ the’ 
common law, have vested in the collateral héir-on the part 
of the father; but by this act it returns to the mother and, 
her family. 

Or if such estate was actually purchased or otherwise acguired, then the 
same shall be vested in the.father of such intestate, if living; but if dead, 
then in the mother of such intestate and her heirs; and if the mother of 
such intestate should be dead, thep in the heirs of such intestate on the 
part of the father; and for want of heirs on the part of the father, then to 
the heirs of the intestate on the part of the mother. 

It will not be pretended that the present case is included 
under the words actually purchased ; if, then, it is within 
the operation of this clause at all, it must be because the 
words otherwise acquired comprehend estates in land which: 
have come to the intestate by'inheritance. Here, then, it: 
is all-important to attend to the true and accurate meaning 
of the word acquired. To acquire title to lands, is an ex- 
pression sometimes used by good writers in such a sense 
as would include the getting of them by inheritance ; but 
this, I take it, is either from inattention, or for want of 
some other general term more accurately to express . their - 
meaning ; for the same writers, when they mean to ex- 
press themselves with accuracy and precision, carefully - 
distinguish between to acquire and to inherit.. 1 Bl. Com. 
458. But, in truth, acquire is not a technical term, and. 
therefore its true meaning is to be searched for in eminent : 
philological writings, and Dr. Johnson, in his Dictionary, - 
(fol. edit.) defines it thus : 

“ To acquire, v. a. ( acquirir Fr. degre Lat.) To gain by one’s labour 

“ or power, to obtain what is not received from nature or transmit- 
“ ted by inheritance.” 

And with this definition agrees the common understand- 

ing and practice. Every one would say that Bonaparte 
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acquired the crown ef France, but no one, that Louis XVI 
did—he inherited it. 

These terms actually purchased, or otherwise acquired, 
are, however, extensive enough to include every other 
means of gettingyan estate in lands; and, as from the pre- 
amble, it appears that the Legislature considered the ex- 
clusion of the parents not always iniquitous, but in some 
cases right and just, in those cases they surely would con- 
tinue their exclusion ; and, as that cannot be in any other 
cases than those in which the lands came by descent to 
the deceased, it will follow that in cases of that descrip- 
tion the parents are still excluded as at common law. If 
the Legislature had entirely abolished the maxim of the 
common law, that the inheritance of lands shall never 
aseend, still, in cases like the present, where the lands 
came by descent from one parent, the other would have 
been excluded from the inheritance, as not being of the 
blood of the first purchaser. Vide a good argument 
against this title in 2 Hayw. Rep. 247. 

Then let us examine the title which the Defendant sets 
up in right of his wife Mary, who is sister of the maternal 
half-bloed te John Swann, from whom the lands descended 
to 8. J. Swann, the person last seised. 

If this title is good, it must be under the statute of 
April, 1784, chap. 22, ¢ 3. 

Let us see how the common law stood at the time of 
making this act, so far as this title is concerned. 

If John Swann took by descent, the Defendant’s wife 
would have been excluded from the inheritance of the pre- 
mises in question, because she was not of the blood of the 
first purchaser. 2 Bl. Com. 220. 

Or, if John Swann took by purchase, she would have 
been excluded, because she was of the female, and not of 
the male, stock. 2 Bl. Com. 234. 

Further, she would have been excluded, because she 
was only of the balf-blood, even if she had been the near- 
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est relation of the male stock, or of the blood of the first M4, 1819. 
purchaser. 2 BI. Com. 224, and seq. | thas 

Thus stood the common law; and now for the mischief 
for which it did not provide. 

As every part of the act of Assembly which could have 
the least bearing on this subject hath been impressed ‘into 
the service of one party or the other, it may here be neces- 
sary to take a review of the whole. 

§ I. Whereas it would tend to promote that equality of property, 
which is the spirit and principle of a genuine republic, that the real 
estate of persons dying intestate should undergo a more general and 
equal distribution than has hitherto prevailed in this State. 

This, which is a preamble to the three following sec- 
tions, and has therefore been inserted in a separate clause 
by itself, has been relied upon by the counsel for the De- 
fendant, with what propriety it is not for me to determine ; 
but I can see none: for if the real estate of persons dying 
intestate was to be equally distributed among all the citi- 
zens of the State, it would be a more general and equal dis- 
tribution than has hitherto prevailed in this State; and so 
would the simply abolishing the law of primogeniture oc- 
casion a more general and equal distribution than has hither- 
to prevailed in this State; and that the latter (the law of 
primogeniture) was the only mischief which the Legisla- 
ture there had in view, will appear clearly from § 2, which 
regulates lineal descents and solely abolishes the right of 
primogeniture, and makes a more general and equal distri- 
bution of the intestate’s real estate, by dividing it among all 
the sons, without admitting the daughters. 

This second section contains in it no particular pream- 
ble, nor would Section 3, which regulates collateral 
descents, had not another mischief there come into the 
view of the Legislature, and which is therein.set forth in 
a particular preamble. 

Til. And whereas it is almost peculiar to the law of Great Britain, and 
founded on principles of the feudal system, which no longer apply to 
that government, and can never apply in this state, that the half blood 
should be excluded from the inheritance. 
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Thus the Legislature have not left us to presume or _, 
conjecture what the mischiefs were which they intended to 
remedy ; but, knowing that the ingenuity of man was su- 
perior to his sagacity, and that their intention might be © 
ingeniously and plausibly misrepresented, they have been © 
careful to state, in'the preamble in the first section, the — 
law of primogeniture, and in the preamble to the third ~ 
section, the maxim that the half blood should be excluded ~ 
from the inheritance, to be the only. mischiefs which they, 
in this section, intended to remedy ; and, for fear that we © 


' should not make the proper use of these preambles or keys, 


they begin the enacting clause or remedy, with a Be it 
THEREFORE further enacted. Wherefore was it enacted? 
Because the younger brothers were excluded from any 
portion of the inheritance by the eldest, and the half blood 
were excluded altogether: and this is the introduction to 
the only clause on which the Defendant’s counsel can at- 
tempt to support this title, and the enacting words of 


which are, 


That if any person dying intestate should, at the time of his or her 
death, be seised or possessed of, or have any right, title, or interest, in 
or to any estate or inheritance in lands or other real estate in fee simple, 
and without issue, such estate or inheritance shall descend to his or her 
brothers, and, for want -of brothers, to his or her sisters, as well those of 
the half blood as those of the whole blood; to be divided among them 
equally, share and share alike, as tenants in common, and not as joint 
tenants; and each and every of them shall have, hold, and enjoy in their 
respectivé parts or portions such estate or inheritance as the intestate | 


died seised and possessed of, or entitled unto. 

This enacting clause may have either of two construc- 
tions put upon it. It may be construed to mean, 

ist. That the lands shall descend to, and be equally — 
divided between, all his or her brothers, and, for want of ~ 
such, all his or her sisters, as well those of the half blood ~ 
as those of the whole blood, without any distinction as to ~ 
their being of the half blood of the first purchaser or not, — 
or whether of the paternal or maternal line. Or it may 
be construed to mean, 
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adly.-'That the lands shall descend to, and be,equally. Max, 1819. 
divided- between, all his or her brothers, and, for want.of “De 
such, all his or her sisters, as well those of , the half blood 
as those.of the whole blood, they being. of the blood entitled 
to the inheritance by the rules of the common law, 


Whichever of these constructions is put upon:this clause, 
with regard to brothers and sisters, must.be extended to 
more distant collateral relations, by the express words of 
the fourth section of the same act, which enacts 

That the same rules of descent shall be observed in lineal descendants 
and collaterals respectively, where the lineal descendants shall be fur- 
ther removed from their ancestor than grandchildren, and where the 
collaterals shall be further removed than the. children of brothers.and 


sisters. 


« The Defendant’s counsel have contended for. the’ first 
construction, and insisted upon the rule that this. being a 
general expression (to his or her brothers, &c..) the Court 
cannot understand it ina restrained sense, unless they can 
see abundant reason to believe that the Legislature meant 

— itso, And this I readily admit, and hope tobe. able to 
point out to the Court abundant reason, for. believing -that 
the Legislature used the words to his:or her brothers,-and, 
for want of brothers, to his or her sisters, as well those of 
the half blood as those of the whole blood, in a restrained 
sense, to-wit, in the sense which I have stated, as the se- 

_ cond construction which may be put upon this clause... - 

ist. I trust it hath been satisfactorily.shewny. fromthe 
preambles and preceding part of this statate,. that the only 

~ mischiefs which the Legislature intended to remedy. in this 
clause, Were those.which arose from the law of primogeni- 
ture, and from the rule of the common law-entirely exclu- 
of their being of the half blood. Now, if. there is:the ut- 
most certainty that these were the only causes which «in- 
duced the Legislature to enact this clause, and- the only 
mischiefs.intended to be remedied, thereby, is there any 
rule, either of law.or common sense, which would require 
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or authorise the Court to put such a construction upon 
this section as will do any thing more than remedy these . 
mischief ? 

2dly. Then immediately after, in the same clause, comes 
this proviso ’ 

Provided atways, That when the estate shall have descended on the : 
part of the’ father, and the issue to whom such inheritance shall have a 
descended shall die without issue, male or female, but leaving brothers | 
or sisters of the paternal side of the half blood, and brothers or sisters of 
the maternal line also of the half blood, such broth¥rs and sisters respec- 
tively of the paternal line shall inherit in the same manner as brothers and 
sisters of the whole blood, until such paternal line is exhausted of the half 
blood; and the same rule of descent and inheritance shall prevail 
amongst the half blood of the maternal line under similar circumstances 
to the exclusion of the paternal line. 


This proviso is so inaccurately drawn, that in its future 
construction some questions of difficulty may arise ; but,- 
at present, I shall only remark, ist. That the Legisla- 
ture, in this proviso, so far from evincing-a disposition to 
confound together all brothers and sisters of every de- 
scription, and abolish the preference which the common 
law gave to the blood of the first purchaser and the pater- 
nal line, (as the Defendant’s counsel conténd,) do express- 
ly enact that the half blood of the first purchaser shall 
exclude the other half blood. Can it be believed, that they 
would in one breath say that there should be no preference 
given to blood or stock, and in the next, that there should. 
Ex antecedentibus et consequentibus fiat optima interpretatio. 
2dly. When the brothers and sisters of the one half blood 
are to exclude the other from the inheritance, are to 
do it in the same manner as brothers and sisters of the whole 
blood would: thus referring to the rule of the common law, 
that brothers and sisters of the whole blood should exclude 
brothers and sisters of the maternal half blood from the 
inheritance of lands which had descended from the father 
to the intestate, as a law that had been long established, 
was well known, and" still in force ; for neither this act, 
nor any previous act of Assembly, has established any 
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~ such rule, “but the common law had. The Defendant’s Mr, 1819. 


counsel contend, that by the preceding part of the act, bro- . 


thers and sisters of every description were placed on an 
equal footing with regard to inheritances of every descrip- 
tion. Is not this directly at points with them? ‘Does it 
not, as far as an immediate declaration by the Legislature 
of its own intention can, support the construction which 
I contend for.. That the only effect.of the preceding part 
of this clause and this-act should be a repeal of the rules 
of the common law establishing the right of primogenitare, 
and totally excluding the half blood from the inheritance 
in every case, ~ 

3dly. By their construction of this third section, as I 
have said before, the brothers, and, for want of them, the 
sisters, of every description, would be- equally ‘intitled to 
the inheritance of all the intestate’s real estate, whether 
inherited or acquired ; and the fourth section enacts that 
the same rules of descent shall be observed among more 
distant collaterals, that is, that the nearest relations, whe- 
ther of the blood of the first purchaser or not—whether of 
the paternal or maternal line-—and whether of the whole 


blood or halfblood, shall inherit ; but, by the seventh sec-_ 


tion of the same act, where a person dies seised and»pos- 
sessed of an estate of inheritance, actually purchased or 
otherwise acquired, intestate, and without issue, and not 
having brother or sister, or the issue of such, who shall 
survive, his father and mother being also dead, the Legis- 
lature enacts directly the reverse, and appoints that then 
the inheritance shall vest in the heirs of stich intestate on the 
part of the father, and for want of such heirs'on the part of 
the father, then to the heirs of such intestate on the part of 
the mother. Suppose the mother’ of S. J. Swanh had died 
before him, and that the lands in dispute, instead of being 
inherited, had been actually purchased or otherwise acquired 
by 8. J--Swann, ‘then the present case would be exactly 
the one described in this seventh section, i, of a per- 
son dying intestate, possess@-of an estate of inheritance, 
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Mar, 1819. actually purchased or otherwise acquired, without leaving 
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any issue, and not having any brother or sister, or the 
lawful issue of such, who have survived, his father and 
mother being both dead, and.in such a case, by the con- 
struction for which the Defendanit’s counsel contend of the 
third and-fourth sections, the inheritance would descend 

to the Defendant’s wife, being the nearest relation on the 
part of the mother (or grandmother) and nearer than any 
on the part of the father ; but by the construction of the 
third and-fourth sections for which I contend, and also by 
the words of the seventh section, (which are so definite 
and precise that they admit of no other meaning) the inhe- 
ritance would descend to the lessors of the Plaintiff, who 


' ave the heirs on the part of the father, though more 


remote, in exclusion of the Defendant’s wife, who is the 
maternal heir ; for the heirs on the part of the mother are 
only to-inherit for want of heirs on the part of the father. 
By their construction, the most important parts of the most 
important act in our statute book, and which must have 
been passed after much previous consideration and delibe- 
ration, are\ utterly inconsistent and repugnant to each 
other, and of course, one or the other must be rejected and 
camhave no operation :—By my construction they are all 
reconciled, and each’ of them will have its due operation. 
The rule of construction is, that “ one part of a statute 
** must be so construed by another that the whole may (if 
‘* possible) stand: ut res magis. valeat quam pereat.” 
1 Bl. Com, 89. - If I have succeeded in shewing that the 
mother is not entitled in this case, her. being alive. can 
make no difference. And if the heir on the part of the 
father would be entitled to the inheritance if the lands had 
been actu@ly purchased or otherwise. acquired by the intes- 
tate, I think no man will be hardy enough to contend that 
the . intestate’s having inherited the lands from his father 
will weaken the, claim of the heir on the part of the father. 
4thly. The Legi , during its then next session, in 
October of the same year, in chs.10, re-consider and amend 
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the above mentioned act, and in the second. section*an May, 1819. 
explanation is given, net only of part of the section, but of bert at 
the very sentence on which the Defendant’s counsel rely, 
Then follows the third section, the preamble to which is, 
And whereas by the seventh section of the said act, (the act I°have 


been considering ) real estates actually purchased or otherwise acquired 
by any intestate, are to descend to the father, if living, but if dead, then r 


to the mother of such intestate and her heirs, by which the descent may 
be altered by the accident of death, and the parental line, which is fa- 
voured in all other instances, may be deprived of the inheritances by 


such accident. 

By parental line is here evidently meant paternal line ; 
for it is it which might ‘be deprived of the inheritance by’ 
the accident of the father dying first and that inheritance 
vesting in the mother of the intestate and her heirs. ‘Then 
this Assembly which, if it did not wholly, must for the 
greater part, have consisted of the same members who 
csnstituted the Assembly that passed the act of April in 
the same year, ch. 22, having that act under conside- 
ration, and their attention particularly drawn to the’ sec- 
tion, the true construction of which is now disputed, de- 
clare that where real estate has been actually purchased 
or otherwise acquired by the intestate, the paternal line is 
favoured by having the inheritance in all other instances, 
except the one there stated ; and proceed, and in the en- 
acting part of the clause ordain, that it shall be favoured 
there too, and that the heirs on the part:of the father, 
however remote, shall take the inheritance in preference 
to the heirs on the part of the mother, however near ; for 
the heirs on the part of the mother are only to inherit, for . 
want of heirs on the part of ‘the father. This is another 
declaration by the Legislature of its/intention and under- 
standing, in as explicit terms as can be conceived; that - 
the rule of the common law giving a preference to male. 
stocks was, and ought to be, considered in force, any thing 
in the act of April- 1784, to the contrary notwithstanding, 
and shews how solicitous the Legislature was to: preserve 
it in force, and that it should apply to, and-govern, every 
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acquired by the intestate. fe 
Let me not be misrepresented or misunderstood, as con- 


shepard tending that a statute declaring the meaning of a prior 


statute, can in any manner influence the construction of 7 
the prior statute with regard to cases occurring between 
the passing of the two statutes ; all I insist on is, that 
statutes, like other laws, “ are rules prescribed by a su- 3 
‘ perior to an inferior”—that there are no particular set — 
of words necessarily to be used in prescribing that rule ; ~ 
but it is sufficient if the superior makes his meaning under- — 
stood by the inferior, and perfectly immaterial whether he © 
does so at his first addressing him (as here,) or at his © 
second addressing him (as here also :)—from the time the 
inferior knows the meaning and intention of the superior, 
he is bound to conform himself thereto. And- when we 
come to investigate what that intent and meaning is, it is 
a rule, that “ All acts in pari materia are to be taken 
“ together, as if they were one law.” Doug. 30. . Here it — 
is manifest, beyond the power of doubt or dispute, that the 
intent and meaning of the Legislature, on the whole, was 
that the heir on the part of the father, however, remote, 
should take the inheritance in exclusion of the heir on the 
part of the mother, however near, and consequently the 
Plaintiff must recover. | 

It hath been contended, that the rule of the common law 
giving a preference to the male stocks, is founded in prin- 
ciples of the feudal system ; and that as the Legislature 
has declared that these principles can never apply to this — 
state, that rule can be no longer in force. To this argu- © 
ment two answers may be given. 

ist. It is true that Mr. Justice Blackstone (2 Com. 235) 
is inclined to think that this rule is of feudal origin ; but in 
the paragraph immediately preceding (page 254,) he — 
clearly shews us that he is inclined to think wrong ; for — 
the three nations of antiquity, whose laws are best known, * 
and their wisdom most admired—the Jews, the Athenians 
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and the Romans—all had the same rule of descent, and, Mat, 1819. 


as the feudal system did not obtain among either of them, 
the rule must have had some other foundation. It is also 
worthy of remark, that the Athenians adopted this rule 
after having had a contrary one. The reason on. which 
this rule is founded, may be the little consideration in 


which women were held during the first stages of society, 


(Home’s Sketches,) or its being supposed ‘to answer the 
purposes of society better, as among the Hindoos (Asiat. 
Misc. for 1802,) or because, in contemplatien of our law, 
a woman, when she is married loses her existence, as far 
as property is concerned, and the family is not her’s, but 
her husband’s, and, as it is the husband’s family, it seems 
reasonable when one of the children, or the representa- 
tives ‘of one of the children, die intestate, and without 
issue, to look out for an heir in the same family, i. ¢. in 
the father’s family. The father also has generally been 
the chief supporter of the family, and educated his chil- 
dren and placed them in a situation to acquire the property 
for which an heir is wanted. But Lord Coke would tell 
us that all this is too much curiosity :, for n’est my a dis- 
puter Pancient principles del. ley. Co. Lit. 11. a. 

2dly. If this rule is to be altered it can only be done by 
the Legislature, not by the Court. And the present ques- 
tion is, not what the Legislature ought to have done, but 
what they have actually done. 

It may, however, be asked, whether there are any au- 
thorities or precedents that would, under any circum- 
stances, justify the Court in saying that the inheritance 
of the real estate of a person dying intestate and without 
issue, shall descend to some of his brothers only, when. the 
Legislature have (in general terms) said that it shall 
descend to his or her brothers?’ There are many. 

The stat. 13 Eliz. ch. 10, § 3, states, in the preamble, 
that long and unreasonable leases were made by deans 
and chapters, &c. to the utter impoverishment of all succes- 
sors, and then enacts that all leases made by deans and 


Ww 


Doe 


v. 
Shepard. 





CASES ARGUED AND DETERMINED IN THE 


Mar, 1819. chapters, &c. for a longer term than three lives, or twen- 
it ny ty-ene years, &c. shall be utterly void and of none effect, to 
all intents, constructions, and purposes ; yet the Court said_ 

’ that leases made by a dean and chapter, for a longer term — 
than three lives, or twenty-one years, &c. should not be — 
utterly void, but should be valid during the life of the 
dean, and void only as against his successor—3 Rep. 60; 
for that would be sufficient to suppress the mischief which — 
the act was intended to remedy, namely, the impoverish- 
ment.of the successor. In that act, the words were as em- © 
phatically general as any that can be imagined, and their 
generality was controled solely by the preamble, without — 
any aid from any other parts of the act. . 

An act of attainder gave to the king all rights, heredita- : 
ments, &c.; but the Court said that a right of action 
(although, in truth, it was a right, and also an -heredita- 
ment) should not be given to the king, on account of the 
inconvenience, but he should only have all such rights and 
hereditaments as might be forfeited and escheated at com- 
mon law. Marquis of Winchester’s case. 3 Rep. 1, ef 
seq. m 

The cases of this description are far too numerous to be — 
particularly stated, or even cited. I will, therefore, enly 
refer to a few: Plow. 109,10. Ib. 199. Ib. 203-6. Ib. — 
465-7. Cases in the Court of Conference, 250. From 
** which cases (and many others which might be cited) it 
“« appears that the Judges of the law heretofore have con- 

‘* strued statutes quite contrary to the letter in some ap- 
** pearances, and those statutes which comprehend all — 
“¢ things in the letter they have expounded to extend but ~ 
* to some things, and these which generally prohibit all 
** people from doing such an act, they have interpreted to — 
« permit some people to do it, and those which include — 

“ every person in the letter, they have adjudged to reach to © 
“* some persons only, which expositions have always been 
“ founded upon the intent of the Legislature, which they 
“* have collected, sometimes by considering the cause and 
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<< nevessity of making the act, sometimes by comparing one Max, 1819. 


‘“* part of the act with another, and sometimes by foreign 
‘‘ circumstances. So that they have ever been guided by 
“ the intent of the Legislature.” Plow. 205. I venture to 
affirm that no case ever has occurred, or ever Can occur, 
in which the intent of the Legislature was or can be clearer 
than in the one before the Court. 

I therefore conclude, that the construction of these acts 
for which I contend, is the true one. It is according to 
the intent of the Legislature ; will suppress the mischief 
intended to be remedied, and give consistency and opera- 


tion to every clause and part of them. The construction. 


for which-the Defendant’s cotnsel contend, is not the true 
one, because it would abolish important rules of the com- 
mon law which the Legislature have declared to be still in 
force ; and because it would render some parts of these 
statutes inconsistent with, and repugnant to, ether parts of 
them, and, consequently, the one or the other could have 
no operation. 


The Defendant’s Counsel have also relied upon an act of 


Assembly, passed in the year 1795, ch. 6, with a hope of 
supporting the title which they set up under the Defend- 
ant’s wife. By this statute it is enacted, 

That from and after the passing of this act, all females shall be entitled 
to take by descent, equally with males, share and share alike, according 
to the rules of descent upon males in the before recited act, (Ap. 1784, 
ch. 22,) any law, usage or custom, to the contrary notwithstanding. 

A very little reflection will be sufficient to shew that this 
is a forlorn hope. 

ist. If I am right in my construction of the acts of Ap. 
and Oct. 1784, females were exchided by males who were 
of the same blood and in the same degree of proximity— 
the blood of the first purchaser totally excluded that which 
was not—and the repote heir of the male stock took in 
preference to the near heir of the female stock. This act, 
when it admits the females to, inherit equally with the 
males, says they shall take share and share alike, which 
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Mar, 1819. only applies to the cases where they were of the: dame 
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blood and im the same degree of proximity : if this act had 
abolished the preference of bloed and stocks, the females, 
in many cases where they were excluded before, would — 
have to take the whole, being nearest of kin, and not to 
take share and share alike. But it is unnecessary to en- 
large on this point, as 

2dly. They are to inherit according to the rules of des- | 
cent wpon males in the before recited act. (Ap. 1784, ch. | 
22,) Hf I am right in my construction of that act, the) 
rule of descent upon males was, that a male who was heir 
on the part of the father, however remote, would take in © 
preference to a male who was heir on the part of the mo- 
ther, however near, and therefore the lessors of the Plain- 
tiff, who are females and heirs on the part of the father, 
must have the inheritance in preference to the Defendant’s 
wife, who is a female, and heir on the part of the mother, 
(grandmother. ) 

On the whole, I submit it to the Court, whether the rules | 
of the common law giving a preference to the blood of the 
first. purchaser, where the lands have come to the intestate 
by descent, or to the male stock, where the intestate has 
actually purchased or otherwise acquired them, are no 
still in force ; and if they are, there can be no doubt but 
the Plaintiff must recover. 









Gaston, for the Defendant. A considerable part of the 
special verdict in this case, is calculated and was designed 
te bring into view, the title by which the premises in ques 

tion came to John Swann, the intestate’s father, in order 
that it might be ascertained whether the claim of Mary 
Shepard, who is to be considered the real Defendant, is 
liable to the objection of her not being of the blood of the 
first purchaser. As this objection, although not now in- 
sisted on, has not been formally abandoned, it may not be 


amiss to submit one observation to shew that it is inappli- 


cable. The premises were, indeed, devised to John Swann 
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by. his brother, Samuel Swann the younger, to whom John M4*, 1819. 


was an heir, but not the sole heir, for ‘Thomas Swann the 
younger, another brother, was then in full life, and the 
devise was after the year 1784. The premises were devi- 
sed in severalty. Now an estate in severalty is so differ- 
ent in quality from any joint estate, that a devise from an 
ancestor to one of his co-heirs constitutes the devisee a pur- 
chaser.—Vide Powell on Devises, 440, 441. The argu- 
ment will, therefore, be conducted on the part of the De- 


fendant, upon the ground that John Swann took the pre- — 


mises by purchase, and, of course, with an inheritable qua- 
lity corresponding with that mode of acquisition. 

The Defendant’s counsel will decline, at present, the dis- 
cussion of the claim of the intestate’s mother. They can- 
not hope to add any thing material to the very able and 
elaborate argument in its favor, to be found in the same 
book, and in the same case to which the Court has been 
referred for an argument against it.—2 Haywood’s Repts. 
252. Nor can they apprehend that their main defence is 


so feeble as to require the assistance which may be deriv- 


ed from this or any other claim. 

The case then made by the Special Verdict is simply 
and briefly this: Samuel Johnston Swann being seised in 
fee of the premises in question, by descent from his father, 
died on the 11th of February, 1796, intestate, without bro- 
ther or sister, or the issue of such surviving ; but, leaving 
the Defendant, a paternal aunt of the half blood, who is 
the daughter of his paternal grandmother, and nearest 
collateral relation on the part of his father, and the lessors 
of the Plaintiff, who are more remote collateral relations, 
but on the part of his paternal grandfather and his heirs 
at common law. 

On the part of the Defendant, it is insisted, that the des- 
cent in this case is regulated by statute, and that, not- 
withstanding the Plaintiffs are heirs at common law, the 
Defendant is by statute, entitled to the inheritance. 
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By the act of April, 1784, ch. 22, sect. 3, it is enacted, 
that “ if any person dying intestate, should at the time of 
* his or her death, be seised or possessed or have any right, 
* title, or interest, in or to any estate of inheritance in 
** lands or other real estate in fee simple, and without issue, 
** such estate shall descend to his er her brothers, and for 
** want of brothers, to his or her sisters, as well those of 
** half blood, as those of whole blood, to be divided amongst _ 


- * them equally, share and share alike, &c.” And by the 


next section it is enacted, “ that the same rule of descent 
** shall be observed amongst collaterals, when they are fur- 
‘** ther removed than the children of brothers and sisters,” 
that is to say, such estate shall descend to his or her uncles, 


and for want of uncles, to his or her aunts, as well those of 


the half blood as those of the whole blood. No words can 
be more general or less ambiguous. It is not denied, that 
in their general sense, which is of course to be considered 
the legal sense, they precisely comprehend the present 
case. It cannot be pretended that this case is embraced 
by the words of any exception, proviso, or other enacting 
clause. In this sense too, it is worthy of remark, they of 
necessity exclude the idea of any distinction of stocks be- 
tween father and mother, as such, or any other couple of 
ancestors, in regard to their lineal descendants or issue, 
for such a distinction can exist only in the relation of bro- 
thers and sisters, uncles and aunts, &c. of the half blood. 
The counsel for the Plaintiff contends, that the words 
“ his or her brothers, and for want of brothers, his or her 
‘« sisters, as well those of the half blood as those of the 
** whole blood,” are not to be taken in their general sense, 
but as restricted by a tacit modification that these brothers 
or sisters be of the blood entitled to the inheritance by the 
rules of the common law. He supposes them, in their ope- 
ration, to be subject to and controlled by two common law 
principles, the one requiring the heir to be of the blood of 
the first purchaser, the o giving a preference to the 
kindred of male over that of female stocks, and undertakes 
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to point out abundant reason for the belief, that in this res- Max, 1819. 
tricted sense they were used by the Legislature. It will |). 
be admitted by the Defendant’s counsel, that general words v. 
may receive a limited or restricted interpretation, when the _— 
obvious meaning of those who use them requires such a 
limitation. They think, however, that this necessary res- 
triction must first be unequivocally shewn, and then that 
the limitation will be co-extensive with the necessity that 
requires it. How far the words in question are made sub- 
ject to the operation of the first of the common law princi- 
ples insisted on, either by other express words in the sta- 
tute, or by necessary implication, it is not now essential 
for them to enquire. That the words are controlled and 
modified by the otlier common law principle alleged, they 
deny, and will briefly examine the reasons by which such 
a construction is sought to be maintained. 

The Plaintiff’s counsel appears to place to small reli- 
ance upon the preambles to the several sections of the act, 
and to suppose them penned with an extraordinary and 
peculiar degree of accuracy and precision, to which the 
enacting clauses have not the slightest pretension. This 
supposition is indeed necessary, to warrant the use which 
he makes of them, which is not merely that of a key by 
which to unlock the intention of the Legislature, but of the 
cabinet itself, in which alone the intention is deposited. 
«“ The Legislature,” he asserts, “ have not left us to con- 
“ jecture or presume what were the mischiefs which they 
‘* intended to remedy, but have been careful to state, in 
** the preamble to the ist section, the law of primogeniture, 
** and in the preamble to the sd ion, the maxim that 
“ the half blood should be excluded ffom the inheritance, 
“as the only mischiefs which they in this (3d) section in- 
** tended to remedy.” This is not only attributing to the 
preambles a precision and an exclusiveness of expression 
which are not to be found in them, but restraining by the 
mere force of preambles, general enacting words which 
have not the least ambiguity, contrary to a well establish- 
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Mar, 1819. ed principle of construction. “ The preamble of a statute 
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** is no part of the statute, but only a recital of some in- 
‘“* conveniences which does not exclude any other for which 
a remedy is given by the enacting part of the statute.” 
And therefore,  Quoties in verbis nulla est ambiguitas ibi 
** nulla eaposilio contra verba fienda est.”,—8 Mod. 144. 6 
Mod. 62. 4 Term Repis. 793. But supposing it correct, 
that the Legislature have declared these to be the only mis- 
chiefs which they intended to remedy, it by no means 
follows, that they intended to remedy them in such a man- ~ 
ner as to suffer the issue of the mother and of the paternal 
grandmother of the intestate to be postponed to the colla- 
teral relations of the father and paternal grandfather. No 
where have they used language expressive of such an in- 
tention, but the very passages cited by the Plaintiff’s coun- 
sel contain the most unequivocal evidence of a contrary 
intention. 

The common law doctrine of descents in fee simple, did 
not prefer the issue of the father as such to that of the mo- 
ther, but when they were different, equally and utterly ex- 
cluded both in the relation of brothers and sisters of the 
half blood. It was the collateral relations only of the 
father which were preferred to those of the mother. By 
the enacting words of the 3d section of the act of April, 
1784, the respective issue of the parents is enabled, in pre- 
cisely the same relation, and with as little distinction as 
by the common law it was excluded. The 7th scction of 
the same act, and the 3d of the act of October, of the same 
year, chapter 10th, which are the only clauses that refer 
to or recognize a preference of the father’s kindred over 
that of the mother, confine that preference as it was confined 
at common law, to his collateral relations. over those of 
the mother, or to cases in which the intestate has left no 
brother or sister, nor the lawful issue of such. It is correct 
to restrain general words in one part of an act by parti- 
cular words in another, but here the attempt is to restrain 
general words in one clause, by the same general words in 
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another. The brothers and sisters, upon failureof whom, M4. 1519. 
by the seventh section, the heirs on the part of the father 7 
are to be preferred to those on the part ofthe mother, are 

no doubt, to be considered as brothers and sisters of the 
same description with those te whom the inheritance is by 
the third section, to descend, but what particular words 
are there in the seventh stction to restrict the meaning of 
these terms more than in the’ third, where it is admitted 
that in the mode of expression they are general, and what 
authorizes the supposition, ‘that in either case they are qua- 
lified with the condition that they must be on the side: of 
the father? 'The declaration of the Legislature, that the 
father’s relations should be preferred to those of the mo- 
ther, when there is no brother or sister of the intestate 
surviving, so far from affording an inference that the same 
preference should exist when there should be brothers and 
sisters, leads toa conclusion directly the reverse: Sup- 
posing, therefore, this 7th section to be drawn with unt- 
sual care, and to express with the happiest perspicuity, the 
designs of the Legislature, instead of being an interpola- 
tion, as it has once been unjustly stigmatized, (2 Haywd. 
261) “ put in by some busy, conceited ignoramus, passed 
* by the Legisleture without due consideration, and which, 
« on account of its repugnance to the rest of the act, should 
be considered void,” what can be drawn from it by any 
legitimate mode of reasoning favorable to the Plaintitfts 
claim? 

The Counsel for the Plaintiff considers the preamble of 
the Sd section of the act of October, 1784, which he has 
cited without the enacting clause asdf he still believed the 
preamble to be the only depository of legislative will, “as 
“ a declaration by the Legislature of its intention and ‘un-. 
“ derstanding, in as explicit terms as Can be conceived, 
** that the rule of the common law giving a preference to 
‘* male stocks was, and ought'to be, considered“in force,” 
“and that “ it shews how solicitous the Legislature was 
** that it should apply to and govern every case where the 
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‘* intestate.”’ But if we are permitted to take. the enact- 
ing clause into view, and suppose it to have some 
share in expressing the will and solicitude of the Legisla- 
ture, we shall perceive the precise extent to. which it was 
solicitous this rule should apply te and govern cases of 
this kind, viz. when the intestate had left no brother er 
sister of any description. dnstead of ordaining, asthe . 
Plaintiff’s counsel supposes, and asserts * that heirs on — 
“the part of the father however remote, are to take the 


'«* inheritance in preference to heirs on)the part of the mo- — 


** ther however near,” it.declares that such heirs on the 
part of the father are to have the inheritance only in case 
of the intestate “ not having any heirs of his: body, nor — 
** brother or sister or the lawful issue of such.’ And it is 
inconceivable that the Legislature in October 1784,.com- 
posed principally as the Plaintiff’s counsel suppose: it to 
have been of the same persons who enacted the law of 
April, 1784, having that very statute under consideration, 
and their attention drawn to that section, the true con- 
struction of which is new disputed, and being particularly 
minded to fix the degree of preference due to male over 
female stocks, should, in the very act of explaining their — 
intention, and understanding and of removing all doubts 
thereof, declare thatthe heirs on the part of the father 
should be preferred to those on the part of the mother 
whenever the intestate had not left any brother or sister, 
if they designed the same preference to be given when he — 
had left, brothers and sisters. 
Again, by the common law, the inheritance 4 in new pur- 
chased Jands and uncertain descents, as well as in descents © 
which could actually be traced, frequently went over to a 
remote collateral relation although there were issue of one 
of the parents—although the intestate had brothers and 
sisters. This was the consequence of the ‘total exclusion 
of the half blood, even when notoriously of the bloed of 
the first purchaser, and resulted from the same principles 
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- of the feudal system which the Legislature declares can +r. 1819. 
never apply to this state. The amendment of the law in 4, 
this very particular, is a part of the problem submitted by 
Mr. Justice Blackstone to the consideration of the Legis- 
lature. 2° Bl. Com. 236. His words deserve notice. 
«How far it might be desirable for the Legislature to 
‘‘ give relief by amending the law of descents in one or 
<< two instances, and ordaining that the half blood might 
“ always inherit where the estate notoriously descended 
«+ from its own proper ancestor, and in. cases of new pur- 
“‘ chased lands and wncertain descents should never be ex- 
“ eluded by the whole blood in a remoter degree, or how far 
“a private inconvenience should be submitted to rather 
‘* than a long established rule should be shaken, it is not 
“ for me to determine.” Our Legislature have made the 
determination. ‘They have solved the problem submitted 
to their consideration by the learned commentator, and 
have not hesitated to sacrifice a portion of reverence for 
antiquity and the feudal system to the spirit of reason and 
improvement. As there is but little reason to doubt. that 
these observations of Justice Blackstone, in a work far 
more popular and more generally read in America thany 
any other written on legal science, had considerable infiu-: 
ence in producing the alteration, it is not improper that 
they should have some influence in deciding its construc- 
tion. The Legislature however (to adopt the style of the 
Plaintiff’s counsel) have not left us to presume or conjec- 
ture what were their intentions in this particular. They 
have takén care to declare their intention to be, in all cases 
of purchased lands, that the half blood shall never be ex- 
cluded by remoter relations of the whole blood, for that 
the inheritance shall descend on failure of issue to the bro- 
thers, and for want of brothers to the sisters, as well these 
of the half blood as those of the whole blood, and that the 
heirs on the part of the father are to be preferred to those 
on the part of the mother, only when the intestate has not 
left any brother or sister or the lawful issue of such. Thus 
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ted to Iay claim te the inheritance while there remain in 


' being lineal descendants either of the father or mother. 


The counsel for the Plaintiff has also cited the provise 
in the 3d section of the act of April, 1784, to prove that — 
the words brothers and sisters an the preceding enacting — 
clause, are to be taken in a restricted sense. He admits 
the proviso to be so inaccurately drawn, that questions of — 
great difficulty may arise about its proper construction, ~ 
but yet fancies that he discovers in it something like a — 
recognition of the two principles of the common law fer — 
the existence and ‘application of which he contends. ist. ~ 
That which regards the blood of the first purchaser. As — 
this principle can have no operation prejudicial to the © 
claim of the Defendant, she being of the blood of John 
Swann, the first purchaser, it will be passed over without 
observation. 2d. The preference of male tofemale stocks. 
This preference is supposed to be contained im the declara- 
ration, that when the estate shall have descended to the 
intestate on the part of his father, and the intestate shall 
die, leaving brothers and sisters of the half blood, bothof — 
the paternal and maternal line, those of the paternal line, 
shall inherit in the same manner as brothers and sisters of — 
the whole blood. «Thus referring,” he observes, “to the — 
“‘ rule of the common law, that brothers and sisters of the 
«« whole blood should exclude brothers: and sisters. of the 
** maternal half blood from the inheritance of lands de- _ 
« scended from~the father of the intestate.” « } 

This intendment is so remote and concealed, that it — 
never could have offered itself to the mind of the most eri-._ 
tical reader, and could have been discovered only by: the. 


‘help of an imagination so warmed in its. pursuit as to be. 


ready to accept of any aid, and willing to overlook many — 
incongruities. It is too refined to be entitled to much | 


_ weight though it were correct, but it is plainly founded im 


crror. For first, it supposes that the manner referred to, — 
in which brothers and sisters of the whole blood inherit at- — 
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common law, is to exclude brothers and sisters of the ma- Mr, 1819. 
named 


ternal half blood ouly from the inheritance of lands descen- 
ded from the father. And also it supposes, that the exclu- 
sion is referable to a principle which distinguishes between 
father and mother as such, and applies therefore only to 
the maternal and not to the paternal half blood, But it also 
overlooks several circumstances, which whatever obscurity 
there may be in some parts of the proviso, are expressed 
with sufficient certainty, and which are utterly repug- 
nant te the construction into the service 6f which it is 
ferced.—ist. The proviso unequivocally manifests that 
the Legislature were aware of the force of the general 
terms which.they had used in the section, and that the 
words “ brothers and sisters of the half blood,” compre- 
hended alike, and equally admitted as being precisely in 
the same relation, those of the maternal half blood, with 
those of the paternal half blood. For, in order to give a 
preference to the paternal half blood over the maternal. 
half blood.im descents from a father, where they wished 
such @ preference to cxist, they intreduce an exception for 
the express purpose. The old maxim was supposed to be, 
that exceptio probat. regulam: ‘The Plaintiff’s counsel 
would have it exceptio facit regulam. 

2. Brothers and sisters of the maternal line are, by the 
previse, to be excluded onby by brothers and sisters of the 
paternal line, and only until the paternal line is exhausted 
of sueh brothers and sisters; and 3d. This temporary 
exclusion is. to ebtain only when the estate shall have. 
descended Oe the part of the father. Now, by the construc- 
tion-of the Plaintiffs counsel, this exclusion is made to 
extend to estates which have not so descended ; to obtain not 
only in favor of the intestate’s other brothers and sisters, 
but also.of the collateral relations of iis father ; and to con- 
tinue until the. tine of the father is exhausted of the most 
remote collateral kindred. Indeed it would be difficult to 
find words. bess calculated to support his construction, and 
more at points with it than thoge contained in this proviso. 
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ters, as well those which are the issue of both parents as, — 
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If, then, the Legislature have clearly announced their) — 
will that a brother. or sister on the part of the mother) 
should not be excluded by, or postponed to a remote rela-) — 
tion of the father; or, in other words, that the inheritance; — 
(with an exception in case of descents) shall descend for, _ 
want of children of the intestate to all his brothers or. sis-; 













those which are the issue of one only, as well those of the; 
father as those of the mother, The same rule must.apply> 
to the issue of the grand-parents, not only because the act, 
ordaing, and the Plaintiff’s counsel admits, thatthe rule: 
must be the same in both instances, but because the acts) 
of Assembly no where recognize a preference, or a princi- — 
ple of préference, of the kindred of a male over the cor-, 
responding kindred of a female ancestor, but in express: — 
referencé to father and mother. If the collateral relations 
of the father have preference of the collateral relations of 
the mother, but are postponed to the issue of the mother, 

the collateral relations of the paternal grandfather, claim-; 
ing by analogy the like preference over the .collateral 

relations of the paternal grandmother, must also be post- 


poned to the issue of the grandmother. , 
The Plaintiff’s counsel has attributed to the counsel for 


the Defendant, a construction for which they have never 
contended, or attributes to it consequences which do not 
flow from it, and he pronounces with more confidence than 
correctness, that by their interpretation, the most impor- 
tant parts of the most important act in our statute book, 
and which must have been passed after much previous:de- 
liberation, are rendered .utterly inconsistent with each: 
other, but that by his own, they are all reconciled, and 
each of them made to.have its due operation. The coun- 
sel for the Defendant have never contended that there is 
no preference due to the family of the first purchaser. On - 
the contrary, they admit such a preference is expressly 
given by the Legislature in certain cases, and may proba- 
bly be fairly implied in others. The precise extent of this , 
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preference it was not necessary for them to define, because Max, 1819, 


perfectly irrelevant to their'case.. They have never con- 
tended that under the acts of 1784, there is no preference 
of male over female stocks. On the contrary, they have 
admitted that general words in one clause of an act, must 
be considered ‘as subject to the exceptions and restrictions 
of particular words in another, and that in the 7th section 
of the act of April, 1784, there is a preference given to col- 
laterals of the father,over collaterals of the mother, which 
_ preference ought undoubtedly to be respected. They 
have denied, however, that a Legislative declaration that 
collaterals of the father shall be entitled to the inheritance 
when there is no brother or sister, means that they shall 
be entitled to it when there are brothers and sisters. They 
are at‘a less to conceive, in what instance the slightest 
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inconsistency, the shadow of a repugnance between the - 


various clauses of the act can beshewn to exist under their 
construction. ‘The elaborate attempt to point out what the 
Plaintiffs: counsel deems a monstrous inconsistency, is 
surely not very fortunate. He supposes the lands in ques- 
tion to have accrued to the intestate by actual purchase, 
‘and his mother to have died before him. ‘This would then 
be the case, he observes, described in the 7th section, and 
in which, by the Defendant’s construction of the sd and 
4th sections, the land would go to the Defendant, as the 
nearest relation to the intestate on the part of his mother, 
and nearer than any on the part of his father, although by 
the very ‘words of the 7th section, the inheritance must des- 

cend:to'the Plaintiffs, the heirs on the part of the father: 
The Defendant’s counsel would indeed insist in such a case 
that the lands should descend to the Defendant, not howe- 
ver as nearest relation to the intestate on the part of his 
mother, but as his heir on the part of his father,—as sisters 
of the father—declared both by the Sd and 7th sections 
entitled to inherit from him (her brother) in preference to 
the collaterals, or thé descendants -of the collaterals, of 
qither of his aycestors—as preferred to all others except 
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fore, subjected themselves to the censure of temerity, de. ' 
nounced against these who contend. “ that the intestate’s 
“« having inherited the lands from his father will weakens 
* the claim of the heir on the part of the father,” nor de” 
they under the necessity of rejecting the 7th section eut of 
the Statute in order to prevent its conflicts with the $d and” 
4th. How the counsel for the Plaintiffs will allay the feuds 
and reconcile the contentions between the-act and his ex- 
position, is left to conjecture. Brothers and sisters onthe © 
side of the father, it is required by, the exposition, sh 
exclude brothers and sisters on the side of the mother, f 

a share in the inheritance of lands parchased by the intes-— 
tate, while the act ordains, that they shall all share alike — 
in every case, except where the lands actually descended 
to the intestate from one .of his parents. ‘The exposition 
demands for the collateral relations of the father a decided - 
precedence over the intestate’s brothers and sisterson the 
side of the mother, but the act declares in ‘the 3d section | 
that brothers and sisters-of every description shall be post- — 
poned to none but issue, and in the 7th refers to these very. 
collaterals as having no pretensions except in the event of 


_ there not being any brother or sister. The exposition ex-— 


cludes the maternal half blood from the inheritance of lands 
descended from a father, forever, while the statute expressly 
enacts, that this exclusion shall be of a specified and limit- 
ed duration. Till these jarring dissentions be removed, — 
the counsel for the Defendant cannot apprehend that the 
Court will find themselves constrained to adopt this expo- 
sition, either as affording the only means of reconciliation — 
between the discordant parts of the statute, as the true © 
“ Concordia discordantium Canonum,”’ or in consequence of 
the abundant reasons offered to shew that it alone can effec- _ 
tuate the intent of the Legislature—in opposition to plain 
precise general words, which, so far from presenting an © 
ambiguity, can scarcely, by the subtlest ingenuity, be tor- — 
tured into a doubtful sense. 4 F 
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been conducted principally with a view to the enquiry 
whether the general words of the Statute of April, 1784, 
can be taken in the restricted sense given to them by the 
Plaintiff’s counsel. Every part of that Statute, and 
every other circumstance relied upon to shew that these 
words are to be controlled by the operation of the commion 
law Canons of Descent has been distinctly examined.—It 
was due te the learning and ingenuity displayed in the 
argument on the part of the Plaintiff, that it should be 
thus followed step by step. But it was not necessary for 
the interests of the Defendant.—For the very principle 
upon which that argement rests, it is believed, may be 
conceded, and yet a short and conclusive answer rendered 
to the whole of it. ‘The groundwork of the Plaintiff’s 
argument is this—The words in the second section “ the 
*< lands shall descend to and be equally divided between 
* all the brothers, and for want of brothers all the sisters 
“ of the intestate, as well those of the half blood as those 
** of the whole blood,” must be confined in their construc- 
tion to such brothers and sisters as are of the blood entitled 
to the inheritance by the rule of the common law.—Be this 
admitted, and what follows? It follows, then, says the 
Plaintiff's counsel, that the. brothers and sisters and the 
most remote collaterals on the part of the father shall be 
preferred to the brothers and sisters on the part of the 
mother, for itis a rule of the common law (2 Blackstone’s 
Com. 234) that in collateral inheritances, the male stocks 
shall be preferred to the female, that is kindred derived 
fromsthe blood of the male ancestors, however remote, 
shall be admitted before those from the blood of the female, 
however near. This conclusion, it might be observed, 
does not follow logically from the premises.—Indeed 
the very opposite Conclusion might be drawn with a much 
greater appearance of correct argumentation. The act 
declares that brothers of every description shall:come in 
equally, provided only, that they be of the blood entitled 
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law, those on the side of the mother, are, in new purchased 
estates, of @ blood entitled to. the inheritance —Therefore, in 
new purchased estates, they shall be admitted equally with 
all others, But if is net necessary to examine very 
minutely whether the Plaintiff’s syllogism be in approved 
form, or his conclusion warranted by his premises, for one 
of those premises is not true.—There is no rule of the — 
common law, which, the disability. of half:bioed being — 
remoyed, weuld give to brothers and sisters er to more — 
remote collaterals on the side of the father, a preference ‘— 
over brothers. and sisters on the part of the mother. The 
rule is supposed to be contained in the 7th and last Ca- 
non for the government of descents in fee simple, which 
has just before been quoted from Blackstone.—To this we 
answer,—ist. This Canon ought to be considered as hav- 
ing an.operation only secundum subjectam materiem, and 
applying therefore to these cases only which had not been 
provided for by preceding Canons. To the case of a de- 
scent between brothers, it has no application, because that 
case had been completely and in every instance provided 
for and disposed of. The brother to inherit, it had been 
already declared, should have both the same father and 
the same mother with the intestate. If he had. the same 
father and not the same mother, or the same mother and 
not the same father, he was equally and absolutely exclu- 
ded. . That the use and operation of this Canon were con- 
sidered by Blackstone himself as thus limited, will appear 
from the words with which he. introduces it, After gom- 
menting on the sixth Canon, and observing that that rule 
with its illustration amounts to this, that in order to keep 
the estate of the propositus as nearly as possible in the 
line of his purchasing ancestor, it must descend to the issue 
of the nearest couple of ancestors that have left descendants 
behind them, he adds ** But here another difficulty arises. 
** In the second, third, fourth and every. superior degree, 
“every man bas many couples of ancestors increasing 
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‘‘ according to the distances in a geometrical progression Mar, 161°. 
«« upwards; the descendants ofall which respective'cou- >). 
«ples are’ (representatively) related to him in the:same 

“degree. Thus in the second degree, the issue of the 
“‘two grandsires and grandmothers of ‘John Stiles;are 
“ each in the same degree of ‘propinquity : in the third 
« degree the respective issues of the four great grandsires 
“and great grandmothers are (upon the extinction of the 
‘‘ two. inferior degrees) all ‘equally entitled to call them- 
‘selves the next kindred of the whole blood to John Stiles. 
‘To .which therefore of THESE ANCESTORS must we first 
resort, in order to find out the descendants to be pre- 
“ferably called to the inheritance? In answer to this, 
“ and likewise to avoid all other confusion and uncertainty 
“that might arise:between the several stocks where the 
“ purchasing ancestor may be sought for, another qualifi- 
“ cation is requisite, besides the proaimity and entirety, 
“* which is that of dignity.or worthiness of blood. For, the 
“ 7th.and last rule ér-‘Canou is &c.:&Ke.”—2 Bl. Com. 234. 
It was then 'to answer this difficulty, and te avoid a confu- 
sion and uncertainty that might arise in other cases, but 
never in that.of brothers inheriting to brothers, that this 
rule. was adopted. » Yet the Plaintiff’s:counsel would have’ 
it to operate upon a case to which it never had application 
andfor .which«it mevér was’ designed !—But 2dly,’ 
we answer, and this is deemed conclusive, that the Canon 
in question cannotoperate upon the case of a descent from 
brother to brother, because such a deseént is not like that 
between? more remote collaterals, a descent that takes effect 
in. respect to, orin consequence of sone imedius antecessor 
or medium differens between ther (to use the language of 
a great Judge, Ventris 416) but direct, immediate, and in 
the relation of brother to brother-—The words of Chf. Baron 
Hale, in the case of Collingwood». Pace, decided inthe 
Exchequer Chamber, are so pertinent and forceable' that 
the Court will excuse; a quotation of them ‘somewhat at 
length,—* The descent frem a brother to a brother though 
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‘¢ and consequently unless there be a disability or impedi- 
“ ment in one of them, no impediment in an ancestor will’ 
“* hinder the descent between them.”—Ventris, 423.—That 
the descent is of this immediate nature, he thus proceeds 
to prove, “ ist, in point of pleading, ene brother.shall 
** derive himself heir to another without mentioning any 
‘* other ancestor. 2dly, according to the computation of de- 
“* grees according to the laws of England, brotherand bro- 
“* ther make one degree, and the brother is distant from his __ 
‘* brother and sister in the first degree of consanguinity _ 
‘« 3dly. The descent between brothers differs ‘from all — 
‘‘ other collateral descents whatsoever, for in other — 
** descents collateral the half blood doth. inherit, butin a 
“« descent between brothers, the half blood doth impede — 
“* the descent, which argues that the descent is immediate. 
« The uncle on the part of the father hath no more of the 
*¢ blood of the mother, than the brother of a second:venter. 
«‘ The-brother by the second venter hath the immediate — 
‘* blood of his father, which 'the uncle, viz. the father’s 


_ brother, hath not, but only as they meet im the grand- 


«father. Yet the uncle is preferred. in the descent, and 
** the reason is because that is a mediate descent, mediante 
“¢ patre, but the descent to the brother must be immediate — 
“‘ if at all, and therefore the half blood impedes it. Again 
‘ it is apparent, that if in the line between brether and 
*¢* brother, the law took notice of the father.as the medium — 
*: thereof, the brother by the second venter should rather 
** succeed the other, because he is heir to his father, there- 
“ fore in a descent between brothers, the law respects only 
ie aanontior ont, dom yier “te SOREN del UTR 
“ respect of their father; although it is true the bosom or — 
‘‘ foundation of their consanguinity is' in the father and 
** mother.”—Jbid and 424.—Again, page 425, “The — 
‘* father is not such a Medium or Nexus as is looked upon — 
“ by law as the means of deriving a descent between two — 
‘* brothers.””—Unless then it can be shewn that Lord Haleis 
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«+ inclined to think wrong,” ‘whenever, like Mr. Justice Mar, 1819. 
Blackstone, he is inclined to think ‘differently from the ~~ 
Plaintiff’s eounsel, let us ask, if the descent from brother: > 
te. brother, be in law direct, and ‘not thrddgh theiinterven- °"¢P***- 
tion or in respect of their common ancester, so*that it is 
not affected by any impediment whatever im that ancestor, 
and so that the, ancestor is not named im ‘tracing’ the 
descent, not taken notice of by the law as'the-medium of 
the descent, not viewed as the Nexus between the brothers 
whence is it, or can it be inferred, that wpon a removalof 
the objection of half blood, a frater uterinus would not suc~’ 
ceed to the inheritance equally with a frater consanguinens; 
in the same manner as did a. frater germanus' before the 
removal of that disability ? « Kindred,” says the 7th Can- 
_ on, “derived from the blood-of a male ancestor, shallbe 
“preferred to kindyved derived from the blood of a female 
“ancestor ;” but a brother does not: derive his’ legal 
relationship through any ancestor, he’ “ derives himself 
‘‘ heir-without mention of any ancestor” “The brother 
though undoubtedly heir to his’ father; and also to his mo- 
ther, shall not succeed to'a son of the same father, ‘but 
with a different mother, or of the same mother, but with a 
different father, “* because the descent from’ ‘brother to 
“¢ brother, differs from all other collateral desceiits in this, 
‘« that half bleod. is. an impediment.” ' Half blood then, 
whether on the one side or on the other; is amere persdndl 
disability.—Remove this disability, ahd-he then comes in 
as-if it did not exist, not a’'son of the father, or as son\of 
the mother, but as brotier.—The most complete impediment 
ina fatlier or mothers’ or both, such as an attainder or 
alienism, preventing the transmission of any inheritable 
blood: from either, will not prevent or affect ‘at ‘all the de- 
scent from one son to abother. Shall’ a partial disabi- 
lity then arising from the'séx of the couimon parent which 
does not prevent tle transmission of some inheritable 
blood, produce such an effect ? When ‘a Cause existing in 
complete force is without: any legal. éperation; ‘it? would. 
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limited degree should be attended with great legal conse- 
quences ! 

The rales adabieas to the descent of estates tail furnish 
an apt illustration of the doctrine in question. It is laid, — 
down in all the books, that a brother of the half blood shally 
succeed to the estate tail, if an heir according to the terms, — 
of the donation of the blood of the original donee. Can, 
any decision, any dictum, any thing that looks like, an 
authority, be brought to establish this exception to. the: 
principle, that when the father and mother are both of the 
blood of the original donee, a brother on the side of the 
mother shall be excluded by a brother or a more remote 
collateral on the side of the father? It is confidently be- 
lieved that none such can be produced. The most diligent 
search’ has ‘not enabled the Defendant’s counsel to discover 
that the principle has any where been laid down in terms» 
less general than they have stated it, Let it not, be, said 
that a case has not occurred in which it was necessary to 
lay down the restrictions. of this general principle. If; 
such restrictions ever had legal existence, innumerable. 
cases must have -happened to have rendered a decision, 
upon them ‘necessary. Estates tail owe their, origin to. 
the ambition of ‘great families. _Intermarriages among 
the collaterals of the same noble family. have always been: ° 
of daily occurrence; ‘and some of these intermarriages 
must, in the nature of things, haye afforded an opportuni-., 
ty for litigating such a case, had it been deemed worth an : 
experiment. Let us state a case of the kind, and see how 
the principles which we, can find ,will apply to it. An. 
estate is limited to A, and to the heirs of his body... B,. 
grandson of A, marries his cousin C, the granddaughter. 
of A, and dies seised of the estate tail, leaving a son, D., 
C, the mother of D, and lineal descendant.of A, the ori- > ~ 
ginal donee, marries a second husband, and dies, leaving, _ 
a son by that husband, E. Then D dies seised. Does, 
the estate tail go to E, or to a remote collateral of D on 
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the side of his father? It is believed that it will unqifes- M«*, 1819. 
tionably go to E. By the terms of the case he is of the Do. 
blood of A, the original donee.’ There is, therefore, PS. 
nothing in the forma doni to exclude him. What then-is 
necessary for him to shew, in order to support his claim? 
**¢ In a formedon in the descender,” saith my Lord Coke; 
‘it behoveth the demandant, ist..To make himself son 
« and heir, or cousin and heir, to him that, was last actu- 
‘+ ally seized by force’of the tail; and 2ndly. It beheveth 
‘* that he who was last actually seised be made heir in 
* tail to the donee.”—8th Repts. 88—6. E does both: 
He derives himself heir to D, the person last seised as his 
brother, and D, by the question, is heir in tail to the donee. 
From this view, it would appear that a fallacy has in- 
sinuated itself into the argument in question at its very 
commencement, and pervaded it throughout. The argu- 
ment takes for granted what is not law, that upon a re- 
moval of the disability attached to half blood, a brother or 
a sister on the side of the mother, would not succeed to 
the inheritance in a newly purchased estate, while there 
were any relations on the side of the father... When such, 
an error has obtained in the premises, it would not be 
extraordinary if: the most legical reasoning has been una- 
ble to save the conclusion from absurdity. -'The Defen: 
dant’s counsel do therefore contend, that if the statute con- 
tained no clause but one, abolishing the disability of half 
blood, their client would be entitled to the inheritance as 
the only sister of John Swann, the intestate’s father, and 
ought to be considered precisely in the same light as a 
sister of the whole blood would have been considered, pre- 
viously to the abolition. of that disability. If, instead of 
being a sister to the intestate’s father and daughter of the 
intestate’s paternal’ grandmother, she had been the,sister 
of the intestate’s mother, and daughter .of the intestate’s 
maternal grandfather or grandmother, or of both, then 
they admit the 7th canon of descent, if in force, would 
have had an application to her, and excluded her from the 
inheritance. 
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Mar, 1819. But the Defendant’s counsel do further contend, that the _ 
7th canon, and every other rule of descents, giving a pre: 
ference to male over female stocks or individuals, is utterly 
abolished by the act of 1795, ch. 6.—The act is in these _ 
words. “ Whereas, by the before recited act, (1784, ch ji 
** 22) the inheritance of Jands and other real estate in fed” 
« simple, descends to the males, in exclusion of the females, © 
*¢ contrary to the policy of our government, Be it enacted, ~ 
* that from and after the passing of this act, all females 
‘* shall be entitled to" take by descent, equally with the 
‘* males, share and share alike, according to the rules of” 
* descent upon males in the before recited act, any law, | 
‘usage or custom, to the contrary notwitlstanding.”— ~ 
They believe that the act, fairly expounded, abolishes all 
preference of sex, as well between stocks as individuals, 
and even though its enacting words should be considered 
as having a direct application to individuals only, that by 
necessary Consequence, they must produce a like effect upon 
stocks. The Plaintiff’s counsel not denying but that the. 
act places females on the same footing with males, as indi- 

widuals, strenuously insists that it does not impair his 
favourite principle, the preference of males as stocks. 
The irrepressible attachment manifested on the part of the 
Plaintiff for this relict of feadalism, the steady and unsha- 
ken adherence to this object of legislative hostility and 
proscription, are indeed, worthy of a better cause. When 
the enacting words of the act of 1784, seemed to menace it 
with injury, every ingenious and faithful art was essayed 
to save it from their operation, by placing it under the 
protection of some clement preambles—Now that the act 
of 1795, preamble and all, threatens it with annihilation, 
a rigid, literal, and highly critical construction of the en- 
acting words is insisted on, to evade, if possible, its des- ’ 
tructive operation. But while we admire this ardent zeal, — 
let not our admiration deter us from the enquiry, how far 
it is merited by its object. What is there in this so highly — 
venerated tenet, * the blood derived from males is of supe- — 
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“ rior dignity and worth to that derived through females,” Mat, 1819. 


which should recommend it to our feelings as men, or to 
our approbation,as citizens? -That it prevailed among 

our British ancestors we need not-wonder, for the policy 
of their government, which required an aristocracy te ba- 
Tance the conflicting claims andopposite interests of the 
monarch and the people, forbade a general division of the 
lands of an intestate among his next of kin, and. the origin 
of their system of landed property, demanded an absolute 
exclusion of females from the inheritance. One of the first 
nets Sede ournnge s+ Retna neni 

“* tanquam inutilis sive inhabitis excluditur—neque enim ad 
‘* munera militaria, pro quibus solis dabantur, earum opera 
“« Dominus uti potest : Mec arma tractare norwnt, quod pro- 
“< prium est vasallorum : Meque in consilia Domini admiiti 
“* mulier potest, cum quae audit reticere nesceat.””—Gragvde 
jure feud. 236. When, in the process of time, the arts of 
peace, agriculture and civil life, had become of value, when 
the merits of a vassal were no lenger estimated, solely by 
his ability to bear arms and.to'keep a secret, and when, 
perhaps, according to the notion of the Piaintiff’s counsel, 
females held a higher station ‘than had been assigned to 
them im the infancy of society, their absolute exclusion 
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from the feud no longer prevailed—They were permitted — 


to succeed to the inheritance of an ancestor, when there 
were no male heirs. “ As to the preference of males,” 
says Sir Martin Wright, “it must be:remembered that 
“ females could not, by the feudal law, succeed. to a pro- 
“¢ perfeud, because they were unequal to the duties.or.ser-_ 
“« vices forthe sake of which it was chiefly created. And 
“¢ if it be farther observed, that it is ea pact, or by the cus- 
‘“‘ tom of particular countries, that they are even at this 
“« day: permitted to succeed:to any, it cannot seem strapge 


“< that the feudal preference given to.males, should prevail 


“* with us ; because as Feud. Fee and Tenure are; synoni- 

“* mies, and import but one and the same policy, such pre- 

“ ference is plainly agreeable to the nature of tenures, and 
Zz 
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Mar, 1819. « highly reasonable.”—Introduc. to Law of Tenures, 178)" 
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The same principle of policy too, which sought to keep the 
fee entire, at first to maintain the military force Of the’ — 
kingdom, and afterwards to uphold a landed aristocracy, — 
operated against the equal admission of females. For as: _ 
they, when allowed to take, came in without any distinc.” _ 
tion of primogeniture, their ‘indiscriminate admission * 
would have caused a too minute subdivision of estates. ~ 
At the times of which we are now considering, feuds were 
transmissible only to the lineal descendants of the feuda- — 
tory, and it was incumbent on the claimant to the ‘ticces!’ 
sion (as it yet is in estates tail) to trace his pedigree afi" 
to the original donee.—Sallivan 149, 2 Bl. Com. 212.” 
To enable the feudatory’s collaterals to inherit, a mode’ 
was afterwards adopted, foundéd on a legal fiction, of 
granting a feudwm nocwm ut feudwm antiquum. Imme-' 
diately then, by a natural. and almost necessary conse- 
quence, the same rules of preference were transferred to \ 
the stirpes or stocks which before had obtained amongst 
the individual claimants. "That this fs the'true source of | 
the preference of male to female stocks is evident, not only 
from Wright, Sullivan, and Blackstone, but from Sir 
Matthew Hale, and, it is believed, from every eminent 
British author who has written upon the subject. If 
Blackstone then is, in this respect, “inclined to think’ 
“ wrong,” it is not extraordinary that’ our legislators, 
deriving their information from the samé sources with” 
himself, and ‘probably also misled by his influence and” 
authority, have been “ inelined to think wrong,” precisely 
in the same way. The belief cali starcely Be resisted,’ 
that, in enacting the statute of 1795, they hud in view the’ 
principle itself which preferred males to females, whether’ 
in the capacity of stocks or of individwals; It was this" 
principle that attributes to a male, or to the descéndant of” 


' a male, a superior dignity of blood, which préventéd di” 


equal division of the lands of an intestate among those” 
equally near and déar to him. It was this prinvipls, still’ 
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permitted. to exist in @ certain degree. both among individu-’ Mx, 1819. 


als.and stocks under the act of 1784, which the Legisla~ 
ture deemed adverse to the policy of our government, and 
which they meant to abolish, with all its consequences, 
and in all its ramifications. It is to be. hoped that, on 
examination, the enacting words will not prove insufficient 
to effectuate their intention. ‘ Al) females shall be entitled, 
“‘ to take by descent, equally with the males, share and share 
“ alles according: tn:the roles ofrdescrot-nipen walcn Nite 
“ before recited act.” These general words are to be taken 
in @ general sense, s0,as completely to suppress the. mis- 
chief intended to be. abolished, ‘unless strong reasons. are 
shewn for giving to them a restricted meaning. What, is 
there to prevent the application of them to stocks, as well, 
as to individuals? ‘The Plaintiff’s counsel relies on, the 


words * share and share alike,” which prove, in. his, opi~ 


nion, that the preference of stocks (for that of the blood of 
the first purchaser is not now in question) is still retained ; 
for had it been taken away, females, in many instances, 
where they had: been excluded before, would be entitled to 
the whole inheritance, as nearest of kin, instead of coming 
in share and share alike, These words do indeed shew 
that the Legislature had in view a case in which the males 
and females. spoken of, whether stocks or individuals, 
were ia the same degree of propinguity. Thus much they 
prove, and they prove no move. ‘Thus understood, they 
are as well reconciled. with the 

as with the Plaintiff’s ; and, unless they.are thus ‘odie. 
stood, they can be recenciled with neither. According to 
both, the same consequences follows: and both require a 
are also to inherit according to the rules. of descent wpon 
males by the act of 1784. The Plaintif’s counsel, taking 
it for granted that the words.“ males and females” mean 
stocks and female stocks, then proceeds to shew frem these 
words of the act, that the preference of stocks for which 


She} cane. 
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ancestor would be preferred to those descended froma 
female ancestor. But the question recurs, are these words 
to be thus restricted in their application? ‘To presume 
that they are, and then to trace the consequences resulting 
from such a restricted application, is commencing with — 
something very like a Petitio Principii. 

Hat‘even if the dnacting wards of this'act could not have\s 
a direct and positive application to stocks, it is conceived — 
that they must produce the same effect, indirectly and of 
necessary consequence, as though they had. If the view 
which has been taken of the origin of the principle of pre- 
ference between stocks be correct, it is found to be a mere — 
auxiliary rule of evidence, resulting altogether from con- 
sidering a feudum noowm ut feudum antiquum, and from” 
the personal preference of male to female individuals. The 
fiction having been adopted, that the land had descended 
from an ancestor indefinitely remote, it was deemed more 
likely to find this ancestor in the male than inthe female 
line, “ because a preference had been given’ to ‘males (by 
‘* virtue of the second canon) through the whole course ¢ 
“ lineal descents fees the Mrst ‘purchaser -to./the ‘presents 
“ time.”—2 Bl. Com. 235. The act of 1784, by ‘in 
how all estates of thsctnsice tall dea ‘lip ‘al 
end to the feudal fiction, and the act of 1795, abolishes 
the personal preference. When the whole foundation of 
this doctrine of preference is removed, what is there t 
uphold the doctrine itself? When a principle, which sup 
ports and gives life to a rule, that has no substantive 'in- 
dependent existence, is itself destroyed, by what, short of 
a life-giving process is the rule to be kept in being? When 
an ancient dogma is itself abolished, the tenets grounded — 
upon it must fall too, unless they’ are preserved from a 
superstitious reverence for antiquity.  Cessante causa, 
“« cessare debet effectus.””  Cessante ratione legis cessat et 
“* ipsa lex.”” If this be not a case in which these:maxims © 
should operate, it seems vain to look for one. Surely it is — 
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stronger than many;others in which they have been allow-. Mx, 1819. 
ed-full force. It was an established pine in the dis- Hoe 
tribution of intestates estates, that a advanced by nih 
his father should. bring that.adyancement into hetchpot °"?*" 
with the other children, but not with the widow. Our act 

of 1784, directed that where, there were more than two 

children, the widow should have an equal share with the : 
children—should take a child’s part, but was silent about 

the rule which forbade an advancement made to a child to 

be brought into hotchpot with her. The Judges, howev 

decided that it should be so brought, because the rule cra 
ceased with its reason.—Taylor’s Repts. 213: . It was an 
undoubted rule of evidence, that a bond must be proven by 

the subscribing witness. Yet the execution of a bond for 
Keeping within the rules of a prison it was-holden not ne- =. 














the law had.invested such a bond with some of the quali- 
ties of. a record.—Ditto 140. It is needless to multiply 
instances. They clearly furnish'us with this rule, that 
when the Legislature abolish a principle, they must be 
presumed to intend also the abolition of the doctrines con- 
sequent upon it; more especially should this be presumed, 
in a case where it is evident that the reason for repealing 
the principle applies with full force to a repeal of these 
doctrines also.. No cause can be shewn why the Legisla- 
ture should denounce the old maxim, preferring. males to : 
females, in its application to individuals, and approve of 
it in its application to stocks. If, in the one instance, it 
was adverse to the policy of our ee it was equal- 
ly hostile in the other. 

Upon the whole, it is respectfully submitted to the Court, 
that the Defendant is entitled-to the inheritance in ques- 
tion, from her propinquity to the intestate, since this claim 
is not rebutted or impaired hy those advanced in behalf of 
the lessors of the Plaintiff. ist. Both parties are of the 
blood of the first purchaser, and thercfore no preference 
can, on that account, be claimed by either. 2d. The 
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Mer, 1819. principle of preference set up by them as representing 
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William Swann, brother to the intestate’s grandfather, 
over the Defendant, sister by the maternal side to John 
Swann, the intestate’ father, is not supported by any thing 
to be found in the acts of 1784. 3d. The only impediment 
under which the Defendant lay at common law was, the 
personal disability of half blood, which is effectually re- 
moved by these statutes. 


And lastly, if we be mistaken in both these latter points,, 


the act of 1795 effectually abolishes every preference of 
males to females, as well in the capacity of stocks as of 
individuals. - 


Browne, in reply. I am well aware of the disadvantage 





a 
bs 


I labour under in the discussion of this cause. As, the 


Plaintiff must recover by the strength of his own title, I 
thought myself bound to endeavor to point out a consistent, 
I believe the only consistent construction that can be giy- 
en tb the acts of April and October, 1784. J] also, without 
the least intention of misrepresentation, stated the con- 


struction which I conceived the Defendant’s counsel. had . 


contended for, and endeavored to shew, that theirs could 
not be the true interpretation, but that mine was. I am 
now very civilly told, however, that I have, “ with more 
‘* confidence than correctness,” attributed to them a con- 
struction for which they never contended. The Defend- 
ant’s counsel, after disclaiming the construction which I, 
erroneously, as it now seems, had.attributed to them, do 
not attempt to substitute another, but, being in possession, 
content themselves with the easier task of making objec- 
tions to mine. To such of these objections as I consider 
material, I will offer a reply. 

I. As to the title which the Defendant sets up under the 
mother of Samuel J. Swann. 1 take it, with Lord Coke, 
Co. Lit. 11, a. 345, a. that a maxim of law and a principle 
of law are one and the same thing ; and, therefore, cannot 
conceive where the gentleman, Mr. F. X. Martin, who 
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argues by consent of the Defendant, got his impression, Marry 1819. 
«© that the interpolation of two principles of the feudal system “Doe 

é in the common law was the mischief which the Legislature 

“had in view to remedy,” (by § 7, of the act of April, Shepard 
1784,) as the Legislature itself has expressly declared, 
that the mischief, which it there intended to remedy, was 
grounded upon one maim of law. The same gentleman’s 
ocnjecture, that “ the cases in which the expression of the 
‘+ Legislature, (used in that section,) that it (the exclusion 
<< of lineal ascendants) produces no mischief, must be those 
‘* in which it does not operate,” seems somewhat stratige. 
Without running any great risque of being accused of con- 
ceding too much, I believe I may admit that a law has no 
mischievous operation where it does not operate at all : 
But the difficulty lies in conceiving, why the Legislature 
thought it necessary gravely and deliberately to inform ts 
of that important truth. 

The same gentleman, with a view of shewing that the 
construction of that section, cortended for on behalf of the 
Plaintiff, would not suppress the whole mischief intended 
to be remedied thereby, puts four cases. Whether any ‘of 
these cases are Within the imischief intended to be reme- 
died, I will not pretend to determine: But, if they are, 
there is nothing more common than for a Legislatare to be 
unilér the nécessity of passing a second, a third, oF even 
moré laws, om the saihe subject, because the first had not 
remediod the Whole mischiéf. — 

The first case he puts is, Where @ son, aftet being of 
age, and purchasing ldnds it fee simple, dies initestate, 
without issue, or brothers or sisters, or the issue of such, 
aid then the lands descend to his father, who enters into 
possession, antl dies seised, intestate, without issue, or bto- 
ther or sister, or the isstie of suth. The mischief imagii- 
ed is, that, according to my construction of that: section, 
the lands would not descend to the grandfather of the first 
purchaser ;—which is admitted. The answer is, that, if it 
is a mischief that lands should not descend to an old man, 
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strange if an antideluvian Legislature, when the mischief 
was likely to have happened, had not provided against it ; > 
but with us, short sighted and short lived mortals, itis not ~ 
surprising that it should be a casus omissus. All-thatcan — 
be said about it, is, that the Legislature has not been quite 
so circumspect as Holy Mother Church was, when she 
issued her prohibition against a man marrying bis grand- _ 
mother. a 

His second case admits of the same answer. 

His third case is, “ Let a widow inherit her husband’s 
lands.”—Answer. When did, or can, a widow inherit her 
husband’s lands ? ‘ 

His fourth and last case is, “ Let an uncle inherit from — 
* his nephew his purchased land.”—He does not state in 
the exclusion of what parent the mischief consists. If it 
is in the exclusion of the first purchaser’s father, it can in 
no event happen. For, if the uncle entered, then the father 
would inherit as heir to the uncle. Lit.§ 3. If the uncle 
did not enter, then the father would inherit as heir to. his 
son, according to my construction of this section. If the — 
gentleman means the father of the uncle and grandfather 
of the Sapt purchaper, he. only inging Sp CARNES oH his 
first case. 

I will not trouble the Court sity Siridier thie, head, 
because I trust that, in my former argument, I succeeded 
in shewing that neither justice nor law required,.or would 
permit, that lands which descended from one parent to the 
person dying last seised, should be taken from the family 
of that parent, and given to the other parent and his or 
her family: and because the Defendant’s other counsel 
seem to abandon this, and place their chief reliance on 
what they call their “ main defence.” . 

Il, The title which they set up wnder the sister of the ma- 
ternal half blood to Joun Swann, the father of 8. J. eatin 
ihe person dying last seised. 
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‘Whoever will take thé trouble of looking at the Vir- Mar, 1819. 


gitiia law of descents, (Rey. Code, 177, and seq.) will-see 
that there exists no sort of analogy between it and our act 
of Assembly. At does, however, make difference be- 
tween cases of descent and purchase, and between bloods 
and stocks,-and in no instance ‘puts the half blood. on an 
equal-footing with the whole blood ;. and it also expressly 
enacts, that. in making title by desoent, it shall. be no 
“‘ bar to a party: that any ancestor, through whom he de- 
« rives his descent from the:intestate, is, or hath been, an 


] ‘f) 


* alien,” »,, il 
The gentleman who argues by cajatient says, that the 

_ proviso in section’, of the act of April, 1784, hag * the 
“* most correct and accurate meaning. It repels the bro- 
* thers and sisters'of the‘half blood of the parent, on the 
“ part of whom the inheritance did not descend, in one 
“ particular case only: when there are brothers and sis- 
“ ters of the half blood of both parents.” . Then, accord- 
ing to him, if lands descended from the father to A, and 
he dies intestate and without issue, leaving a brother of 
the paternal half blood, and a brother of the maternal half 
bleed, the brother of the maternal half blood ‘would be 
repelled from the inheritance; but if A had left a brother 
of the whole blood, and a brother of the maternal half 
bleod, the ‘frater uterinus. would not be repelled from the 
inheritance ; which seers somewhat odd, and induces me 
to put a very probable case: Suppese A had left a bro- 
ther of the whole blood, a brother of the paternal half 
blood, and a hrother of the maternal half blood, whe then 
should have the inheritance? All the three brothers can- 
not take ; for, by the express words of the proviso, the 
brother of the paternal half-blood excludes the brother of 
_ the maternal half blood. ‘The brether of the whole blood 
and the brother of the paternal half blood cannot take in 
exclusion of the brother of the maternal half blood, if he 
is right, for he says,‘ that all brothers are on an equal 
footing, except brothers of the paternal half blood, and 
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thers of the whole blood and brothers of the maternal half __ 
bléod are on an equal footing ; and if the brother of the — 
whole blood takes, so must the brother of the maternal 
half blood. ‘The brother of the paternal half blood cannot 
take alone; for every one, I believe, agrees that the bro- 
ther of the whole blood is equally entitled with him. ‘Heres 
is a dilemma much worse than that of the man who hada _ 
fox, a goose, and a’ peck of corn, to transport across a ri-. — 
ver, and I leave the gentleman to solve it. 

I view this proviso as Lord Kenyon did a clause simi-,.. 
larly situated: , “’That the anxiety of some miembers of — 
“* the house induced them to insert it after the ach was 
‘* first drawn ; but I think the words of the enacting clause 
** could never have been extended to the case mentioned 
‘* in the proviso, if it had not been excepted.”—4 Term 
Rep. 793. To which case I solicit the particular attention 
of the Court, as it hath been cited by the Defendant’s 
counsel, and is now relied on-by me. 

All that this gentleman hath said about the repealing 
clause is arguing in a circle; and returns the question 
again of, Whether the two rules of the common law con- 
tended for are within the purview, or enacting part, of the 
act? 

I now leave that gentleman to praise, with Cicero, na- 
tural law, or bewail, alone, the stubbornness of the ancient 
Barons, who would not, for the canon or civil law, ex- 
change the common law, which is “ the object of my con- 
‘* stancy,” for two reasons: ist. Because it has secured 
the liberties of our ancestors longer than those of any 
other civilized people ever were secured ; and, therefore, 
I believe it to be better calculated than any other system 
of law ever was, or probably ever will be, to preserve 
those of ourselves and our posterity ; and 2dly. For ano- 
ther trifling reason—because it is the law of the land. 

It is hardly necessary to say that I never have believed 
myself, nor vainly wished to impress a belief upon others, 
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that the preamble was the only depository of legislative Max, 1819. 


will. All have contended for was, that the preamble 
was one mean of finding out the intention of the Legisla- 
ture: that it was “a key to open the | minds of the makers 
“of the statute'and the mischiefs they intended to re- 
‘+ dress.” — 

If the total exclusion of the half blood resulted from any 
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principles of the feudal law, it was not from either of the 


canons of descent now contended for. It is not in con- 
formity with the canon giving the-inheritance to the blood 
of the first purchaser; for, suppose that the premises now 
in question had descended to S. J. Swann from his pater- 
nal grandfather, and that John Swann, the father of S. J. 
Swann, had left brothers or sisters of the paternal half 
blood, and brothers or sisters of the maternal half blood, 
both naw alive; (and he has left a sister of the maternal 
half blood, ‘whose claim we are now disputing,) that half 
blood on the part of the father of John Swann, being the 
children of the paternal grandfather of S. J. Swann, and 
his nearest relations of the blood of the first purchaser, 
would, by the canon securing the inheritarice to the blood 
of the first purchaser, now take; but, by the canon ex- 
cluding the half blood, they never could: the half blood 
on the part of the mother of John Swann (i. e. the present 
Defendant) would be equally excluded by each of. these 
canons. Nor is it in conformity with the canon giving a 
preference to male stocks ; for suppose that John Swann 
had been the purchasing ancestor, and died, leaving a’bro- 
ther or sister of the paternal half blood, and a brother or 
sister of the maternal half blood, both now alive, by the 
canon giving a preference to the male stocks, his brother 
or sister of the paternal half blood would now be entitled ; 
but, by that exclading the half blood, they would fot: the 
maternal half blood (i. e. the present Defendant) would be 
excluded by the first canon as long as there was ‘any heir, 
however remote, on the part of John Swann’s fatlier, and 
by the latter canon altogether. So that generally, if not 
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May, 1819. always,, when the canon excluding the half bleod has any 
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operation, it is to exclude a person who would be entitled . 
to the inheritance by one or other of the canons now’ con*» 
tended for. Therefore, the expression of the Legislature, — 
that the exclnsion of the half blood from the inheritance is 
‘‘ founded on principles of the feudal system which cai” 
“never apply to this State,” does not at all militate © 


_ against the existence of the two canons now contended for; 


because it is not founded on them. Whether this rule of 
the common law was founded on any other principles of 9 
the feudal system, or was only meant to discourage second © 
marriages and to promote escheats, it is not my province ” 
to determine, nor is it necessary now to inquire.’ It does, 
not seem to have been fully established in Fortescue’s 
time, (about 1450,) when,the vigor of the feadal system: 
had much declined, and which was very long after the 
canons now contended for had been in full force. 
The seventh section of the act of April, 1784, cannot, — 
as the Defendant’s counsel contend, be considered’ as an 
exception from the third: they both constitute parts of one _ 
entire and uniform system—the third section regulating 
the descent among brothers and sisters, and their issue, — 
and the seventh among more remote collaterals. And it 
did, and still does, appear to me, that as the Legislature 
has expressly, in the seventh section, given a preference to. 
the heirs on the part of the father, it might fairly be infer- 
red that it was intended to do so in the third section; the 
more especially, as it is explicitly declared in the fourth 
section, that the same rules of descent shall be observed in» 
the cases provided for in the third section as in the cases 
provided for in the seventh ; end as the Legislature, in its — 
then next session, (Ird. Rev. 529,) emphatically declares, 
that a preference had been given to the paternal line in 
every case except the one there specified, and then proceeds. 
and enacts that the same line should have the preference — 
in that case also. But the Defendant's counsel, with what 
propriety, or for what purposes, I am unablé to ‘perceive, 
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sometimes call: their client heir on the part of the fa- May; 1819. 


« ther.” Surely the same law and the: same: reasons 
which give the inheritance to the father’s relations in pre- 
ference to the mother’s, gives it also to the grandfather’s 
relations (the Plaintiff) in preference to the grandino- 
ther’s (the Defendant.) 

‘‘The groundwork of the Plaintiff’s argument,” says 
the Defendant's counsel, “ is this—The words in the 3d 


vw. 


Shepard. 


“« section ‘the lands shall descend:to ani be équally divi- - 


« ded between all the brothers, and, for want of brothers, 
‘s all the sisters of the intestate, as well these of the half 
“ bleod as those of the whole blood,’ must be confined in 
‘¢ their construction to such brothers and sisters as are of 
“‘ the blood entitled to the inheritance by the rule (rules) of 


“ the common law.”’—Be this admitted, and what follows? - 


‘It follows then, says the Plaintiff’s counsel, that the 
*¢ brothers and sisters and the most remote collaterals on 
“ the part ef the father, shall be preferred to the brothers 
« and sisters on the part of the mother ; for it is a rule of 


<< the common law (2 Bl. Com. '234,) that in collateral , 


“* inheritances, the male stocks shall be preferred to the 
“ female, that. is, kindred derived from the blood of the 
* male ancestors, however remote, shall be admitted before 
“* those from the blood of the female, however near: This 
“ conclusion, it might be observed, does not follow very 
“ logically from the premises:—Indeed, the very opposite 
‘‘ conclusion might be drawn with a much greater appear- 
“ ance of correct argumentation. The act declares, that 
brothers of eVery description shall come in equally, 
** provided only, that they be of the blood entitled by com- 
“ mon law to the inheritance.—Now, by the common law, 
“ those on the side of the mother are, in new purchased 

“ estates, of @ blood entitled to the inheritance.—Therefore, 
‘* in new purchased estates, they shall be admitted equally 
“ with all others.” It is admitted, that in this ostenta- 
tious display of correct argumentation and logical superi- 
ority, the conclusion may perhaps follow regularly enough 
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; contained in the premises, where it is supposed, that “by — 
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** the common law, those on the side of the mother are, in 


*‘ new purchased estates, of a bleod entitled to the inheri- ~ 


“‘ tance,” notwithstanding there are heirs on the part of — 
the father in existence. The syllogism, however, attribu- — 
ted to the Plaintiff’s counsel, is in fact, constructed by the 
Defendant’s, and he may assume over it the authority of — 
a, Roman father, and treat it as he pleases. In the argu- — 
ment for the Plaintiff, it was taken for granted, that the ~ 
common law gave to all the heirs of the blood of the father _ 
a preference over all the heirs of the blood of the mother: — 
it was then endeavored to be. shewn, that the act of As- 
sembly had not altered this rule of the common law ; and ™ 
therefore the conclusion was plain, that all the heirs of 
the blood of the father still had a preference over all the 
heirs of the blood of the mother. 

It now becomes necessary to attempt the proof of what 
was formerly. taken for granted; for the Defendant’s 
counsel say,—*‘ There is no rule of the common law 
« which, the disability of the half blood being removed, “a 
“ would give to brothers or sisters, or to more remote | 
“ collaterals on the side of the father, a preference over 
“* brothers and sisters on the part of the mother.” | 

It may be premised, that whatever tends to shew that 
the brother or sister of the maternal half blood must, 
although the disability of half blood were removed, be 
excluded from the inheritance where the lands descended 
on the part of the father to the person last seised, tends 
equally to show that they must be postponed in the inhe- 
ritance of lands newly purchased; for, in the former case, 
their absolute exclusion is not a more positive rule of law 
than their postponement, as long as there is any heir on 
the part of the father, is in the latter. 

The total exclusion, for several centuries last past, of 
the half blood on the side of both parents from all inheri- 
tances, in fee simple, may seem at first view, to forbid the 
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hope of arriving at any certain conclusion in this investi- Mar, 1819. 


gation ; but I trast, that principles and authorities will be 

found sufficient to support my positidh. + 
Every writer on Feuds proves, and the Defendant’ 

counsel admit, that the great object’ of the common’ law 


was “to keep the estate of the propositus as nearly as 


“possible in thé line of the purchasing ancestor.” On 
this principle was founded the canon admitting among col- 
lateral relations, only those who were of the blood of the 
first purchaser, and excluding from the inheritance uncles 
and aunts who had none of the purchasing ancestor’s 
blood in their veins: and surely for tuv same reason, bro- 
thers and sisters who had none of the purchasing ances- 
tor’s blood in their veins, must be excladed also ; for the 
estate would be carried from the favoured line as much by 
the one succession as the other: if such brothers and sis- 
ters were admitted, and such uncles and aunts excluded, 
the law would not be a uniform system founded in reason, 
but a set of arbitrary rules neither reducible to, nor sup- 
ported by principle.—When the line of the purchasing 
ancestor could not be proved, it was presumed to be the 
line of any male ancestor, so far as ‘to give that a prefer- 
ence over the line of any female ancestor. 
Blackstone, in his 7th canon (2 Bl. Com 234,) lays it 
down, that ‘kindred derived from: the blood of the male 
“ ancestors, however remote, shall be admitted before 
“ those from the blood of the female, however near, unless 
“ where the lands have, in fact, descended from a female.’’ 
And immediately adds, “ thus the relations on the father’s 
‘* side are admitted in infinitum, before those on the mo- 
“‘ther’s side are admitted at ‘all; the relations of the 
‘* father’s father before those of the’ mother’s. mother.” 
It should seem, that whoever disputes the application of 
this authority to the present case must maintain, either 
that the father and mother are not ancestors ; or, that a 
brother who is the son of the mother, but not of the father. 
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Max, 1819. ig a relation ‘on the father’s side, or of the blood of the 
father. : 
Littleton, § 4, (Ca Lit. 12) says, And in case where 

Shcpan. is the don parchaseth land in fee simple, and dies without — 
«¢ issue, they of his blood of his father’s side shall inherit 
“ as heirs to him, before any of the blood of the mother’s i 
* side: but if he,hath no heir on the part*of his father, 4 
« then the lands shall descend to the heirs on the part of — 
“ the mother.”—He afterwards, in § 6, laya does the tule a 
extluding the brothers of the half blood ; so that even if — 
the argument on behalf of the Defendant as to Blackstone’s 
authorify has any force, it does not apply to Littleton’s. ~~ 
Gilbert, in his Law of Tenures, p. 13, (Watkin’s edit.) ~ 
says, “ The succession was established to the descendants — 
« of the same stock in infinitum, but could not. go to any ~ 
“ other relations but to such as were descendants of the ~ 
“ stock to whom the donation was given.” ) 
‘Whoever claims as heir by descent, must shew himself — 
of the blood of the first purchaser. Finch 117. Hale’s 
Hist. C. L. 239. 2 Wils.29.  * ¥ 
** Wherever the question is between those of the pater- 
* nal and those of the maternal line, the law always gives 
“‘ the preference to the former,” per Willes, J. Doug. 778. 
Many similar authorities might be added. | 
A gift in tail is to a man and the heirs of his body, and — 
there half bleed never was considered as a disability ; yet 
when one of the issue tenant in tail in possession dies, his 
brother of the half blood on the part of the first donee in — 
tail ‘may inherit, but the brother of the half blood which is ~ 
not of the first donee in tail cannot, not because he is'only ©. 
of the half bleed, but because the-half blood which he is of 
is not the inheritable blood, or of that line in which the — 
heir is to be sought for. A gift.in fee simple is to a man 
and his heirs for ever, and whem tevant in fee simple dies — 
in possession of lands, his heir is to:be sought for in the 
line of the first purchaser, if they came to him by descent, 
or in the paternal line, if they were newly purchased. In 
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both cases the inheritable quality is created by the word Mar, 1819. 
heirs, and in both cases the heir is to be sought for in a 
particular line ; and if the brothers and sisters of the half 
blood, not of that line, are excladed from the inheritance 
of estates tail where half blood occasions no disability, 
why should they not be excluded from, or postponed, in 
the inheritance of fee simple estates, although the disability 
of half blood were removed. The person who claims as 
heir must, in both cases, be of the blood of the actual or 
supposed first purchaser, ‘ for without blood none can in- 
herit.””, 3 Co, 41. 

The inheritance of the crown of England was not, by 
any special law or constitution, limited to the family of Wil- 
liam I. but he acquired an estate in fee simple in it by con- 
quest: the half blood of that line often inherited without 
doubt or dispute : but no one ever conceived that the half 
blood not of that line could inherit :—The Black Prince. 
married a widow who had had several children by her first 
husband, Sir Thomas Holland, and they after the death of 
their half brother Richard I. who was the only child of the 
Black Prince, and died without issue, would have been 
clearly entitled to the crown, if the assertion of the De- 
fendant’s counsel. is correct ; yet neither they themselves 
nor any one else ever dreamed of their having any preten- 
sions, although they are often mentioned (under the titles 
of Earl of Kent and Dukes of Surry and Exeter) in the 
history of the civil wars which soon followed between the 
rival families of York and Lancaster, and which attracted 
the attention of all men to the law of succession. It is 
highly probable that this. admission of the one half blood, 
and exclusion of the other, was in conformity with the ge- 
neral law of inheritance of that day ; for, in all disputes 
relative to the right of succession, kingdoms, fiefs, and all 
other indivisible inheritances, were considered as governed 
by the same law, not only in England, but all over Eu- 
rope. Hume’s Hist. vol. 2, 258. 
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Mar, 1819. By the custom of Normandy, half blood was not a disa- 


bility ; but the half blood on the part of the first purchaser 
was ini due order entitled to the inheritance: the other 
half bleod was utterly excluded. 2 Bl. Com. 232. When 
the present system of law was fully established, if not first ” 
introduced, into England, their King, their Parliament, 
their Nobles, their Judges, and their Lawyers, were all 
Normans, and no doubt established this Norman law. If 
afterwards the rule totally excluding the half blood was 
intreduced, abolish this last rule and the former one is 
revived ; in the same manner as when a statute altering or 
repealing a former statute is itself repealed, the former 
statute is thereby revived. 

But the Defendant’s counsel strenuously insist, that the 
descent from brother te brother is direct and immediate, 
without any regard to the blood of the commen ancestor ; 
and in support of this position, they have cited Loyd Hale’s 
argument in the case of Collingwood v. Pace as conclusive. 
Let us examine this doctrine. 

That this was not considered to be law in Lord Coke’s 
time is clear ; for in his Commentary upon Littleton, p. 8. 
a. he says—** If an alien cometh into England, and hath 
* issue two sons, those two sons are indigene, subjects 
** born, because they are born witliin the realm. And yet 
“ if one of them purchase lands in fee, and dyeth without 
« issue, his brother shall not be his heir, for there never 
“ was any inheritable blood between the father and them ; 
« and where the sons by no possibility can be heirs to the 
“ father, the one of them shall not be heir to the other.” 
And again, “ Some have holden that if a man, after he be 
“ attainted of treason or felony, have issue two sons, that 
* one of them cannot be heir to the other, because they 
* could not be heir to the father, for they never had any 
“* inheritable blood in them.” 

In Hobby’s case, which Lord Coke cites for the last 
point, and which was determined in the Exchequer in the 
4ist of Eliz. one attainted had issue a'son and a daughter, 
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question was, whether the daughter should be his heir? It 
was determined, contrary to some ancient dicta, that she 
should, net however as heir on the part of the father whose 
blood was corrupted, nor merely as sister, but as heir on 
the part of the mother, who was entitled to the inheritance 
of these newly purchased lands in d:“ault of heirs on the 
part of the father. This, Lord. Hale himself says, was the 
principal reason for the decision, Co. Lit. 12 a. 2.7. In 
that very case, as Rolle cites it, 2 Rolle’s Rep. 93, it was 


agreed, that the denizen sons of an alien could not inherit _ 


to one another. Yet the Defendant’s counsel say—* The 
‘most complete impediment in a father or mother, or 
‘* both, such as an attainder er alienage preventing the 
‘* transmission of any inheritable blood from either, will 
“* not prevent or affect at all the descent from one son to 
** another.” 

Coraelius Godfrey, an alien, having issue Daniel, born in 
Flanders, came into England, was made a denizen, had 
issue Cornelius, and then died. Daniel (3 Jac, 1.) was 
naturalized by act ef Parliament, purchased copy held 
lands of inheritance, and then died without issue. The 
question was, whether his brother Cornelius should be his 


heir? The Court at first delivered an opinion that he could. . 


not; “ for although he claimed not frem his father, but 
‘‘ from his brother, yet the common law respects the foun- 
‘‘ tain from which their bleod flowed.” But afterwards, 
at another day, the Judges doubted,—“ because if the act 
“* of Parliament made him inheritabic, that ought to make 
“ an end of the question,” and.ordered the counsel to argue 
upon the werds of the act ef Parliament, which was done 
accordingly :—the Court then decided that the brother 
should inherit. 2 Rolle’s Rep. 92 and sey. That their 
decision was made solely on the wording of the act of na- 
turalizatien, appears from the report above cited ; and fur- 
ther, because on a futune day, during the same term, (Ib. 
113.) the counsel opposed to the claim of the brother, moved 






the son purchased lands in fee simple and died, and the M4, 1819. 
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CASES ARGUED AND DETERMINED IN THE 


tion) did not enable the brother to inherit, was proceeding 
to argue the question, when he was interrupted by the. 
Court, who said, that “ if the claim of the brother, who 
** was a natural born subject, was overthrown, the claims 
* of many others, ‘who had been naturalized by the same 
** Parliament, would be annulled.” In Cro. Jaé. 539, 
where the same case is reported, it is said “ that the doubt 
** only grew upon these words, because it is enacted (in 
“ the act of naturalization) that he shall be heir to his an- 
* cestors, lineal or collateral, but it is not said that they 
“ shall be heirs to him.” 

Several observations occur on this case :—1st. That the 
doctrine of the Defendant’s counsel, that the descent from 
brother to brother is immediate, without any relation to 
the blood of their common ancestor, was not then the law: 
for if it had, this case probably never would have been 
litigated, the brother dying seised, being naturalized by 
act of Parliament, and the one claiming as heir being a 
natural born subject ; or, if the case had been litigated, it 
would have been decided on that principle of general law, 
without any recurrence to the act of Parliament, the con- 
straction of which was considered as so doubtful. 2ndly, 
The Court expressly says, “ that by the common law he 
** could not inherit ; because it respected the fountain from 
** which their blood flowed,” i. e. their common ancestor. 
And sdly, The reason which the Court gave for interrupt- 
ing the counsel opposing his brother’s claim :—From the 
moment James I. of England and VI. of Scotland, united 
these two crowns in his own person, it was a great object 
with the Court to unite the two kingdoms ; but that was 
a work of time: in the interim, however; many acts natu- 
ralizing Court favourites were passed, the nobility of the 
two countries intermarried, and the Judges, who held their 
offices during the pleasure. of the King, and were noto- 
riously under the influence of the Court, strained, or per- 
haps perverted, the law in favor of aliens : which last was 
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one of the complaints in the House of Commons in the Sd Mar, 1819. 
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year of Charles I. Hume's Hist. vol. VI. p. 243. ; Bos 
. It may be proper to observe, that the disability of an oe 
 - alien or his children, correctly speaking, proceeds not 7 
+ a from want of blood, for in that they are not defective, Wut P 


| from the place of-birth. Cro. Jac. 539, or propter defectum 
» = subjectionis, Co. Lit. 8 a. 
- The short statement of the case of Collingwood v. Pace 
9 is, the naturalized son of an alien Scot claimed as heir to 
his naturalized brother the Earl of Holderness. The 
cause was decided about the time that our charter was 
granted by Charles II, and concerning it, the Judges dif- 
fered in opinion, there being seven for, and three against 
the Claimant ; so that the argument of Hale can only be 
considered as his own opinion, and not as the opinion of 
the Court: The seven, it is true,, concurred in giving 
judgment in favor of the brother ; but some of them seem 
to have done so for reasons different from those assigned 
by Hale ; for in the report of that case, in 1 Lev. 59, 60, 
the concluding reason attributed to the Court is—“ and 
“ the words of the act of parliament, which say he shall be 
“¢ inheritable to any ancestor lineal or collateral, would be in 
‘vain, if he being descended from an alien father could 
“ not have any ancestor.” Thus grounding their decision 
on the words of the act of naturalization, as the Court 
had done in the case of Godfrey and Dixon. 
As the opinion of Lord Hale, in the case of Collingwood 
and Pace, was different from that of Lord Coke—of the 
Court in the case of Godfrey and Dixon, and in Hobby’s 
case—of some of his brethren in that very cause,—and 
even of himself at another time,‘as above cited, and his 
reasons for that opinion were assigned by him merely as 
an individual Judge, I trust I shall not be thought guilty 
of very great presumption in examining the force of th 
reasons. ° 
“ 1st.” Says he, “in point of pleading, one brother 
* shall derive himself heir to another, without mentioning 
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Mar, 1819. * any other ancetior.”—Suppose this to be universally 


poe 


Shepard. 


true, as the Defendant’s counsel would have us believe, it 
by no means proves, that no regard is had to the blood of 
the commen ancestor, for the Plaintiff avers himself bro- 
ther and heir, which necessarily implies that he is descen- 
ded from the same father and mother ; and it could an- 
swer no purpose to allege that last fact, for eaxpressio 
corum que taciteinsunt nihil operatur, and therefore, the 
Plaintiff is not bound to do it, for lea: neminem cogil ad vana. 
if the Plaintiff is not brother of the whole blood, the De- 
fendant ought to shew it. Plow. 77. But in truth, it is 
only where the Plaintiff is brother, or descended from the 
brother of the person dying last seised, that the Plaintiff 
derives himself heir without mentioning any other ances- 
ter. Co. Ent. 319, $21—which are counts in Formedon, 
where it cannot be pretended that the blood of the common 
ancestor is immaterial. But in cases, like the one now 
before the Court, where the Claimant is neither brother, 
nor representative ef a brother of the person dying last 
seised, but claims as a more-distant relation, he counts 


first from the commen ancestor down to the person dying 


last seised, and then from himself up to the common ances- 
tor, without stopping short at one of his own ancestors, 
and averring, that he was brother to one of those through 
whom the estate came from the common ancestor to the 
person dying last seised. Co. Ent. 317. So that if any 
weight is to be allowed to the mode of pleading in Forme- 
don, it must be against the Defendant. 

“* odly,” says he, “ According te the cemputation of 
‘‘alegrees according to the laws of England, brother and 
“brother make one degree, and the brother is distant 
‘* from his brother and sister in the first degree of consan- 
“« guinity.”—If the word first is not cabalistical, there is 
no force in this argument. The law of England holds, 
‘* that the very being of collateral consanguinity consists 
“‘ in a descent from one and the same common ancestor.” 
2 Bl. Com. 205, and therefore counts from the common 
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ancestor, as the source of their blood ; and it seems very M4*, 1819. 
extraordinary to cite this very mode of computation to — 
prove that the law of England has no regard to the blood 
of the common ancestor. The civil law, which has less 
regard for stocks or bloods, counts from the propositus. 
Whoever will take the trouble of looking at a table of 
descents, will immediately see that the succession to lands 
is not regulated by the degree of consanguinity of the Clai- 
mant, but by that of the common ancestor, e. g. the father’s 
great grandson, who is of the third degree of consanguinity, 
succeeds before the uncle, who is of the second ; because 
the father, whom he represents, is of the first degree of 
consanguinity, and the grandfather, whom the uncle repre- 
sents, is of the second.—Homer himself sometimes nodded. 

“ sdly,” says he, “ the descent between brothers, dif- 
«“ fers from all other collateral descents whatsoever, for 
‘¢ in other descents collateral, the half bleod doth inherit, 
« but in a descent between brothers, the half blood doth 
«* impede the descent,” &c.—If he here means, that in col- 
lateral descents all other persons having one half the 
same blood with the person dying last seised (only uncles 
and aunts) are in due order permitted to inherit, he is cer- 
tainly correct ; but if he means, that in ail other collateral 
descents, a person descended from only one common an- 
cestor may inherit, I apprehend he is mistaken. 2 BI. 
Com. 228, and Tab. 240. The total exclusion of the 
half blood is, however, an anomalous and positive rule, 
not founded upen, or consistent with the general princi- 
ples regulating the law of descents, and no correct argu- 
mentation can be drawn from it either way. 

Lord Hale adds another reason, which, although the 
Defendant’s counsel have not thought it worth citing, pro- 
bably had great weight with him. “‘ The law of Eng- 
“ jand,” says he, “ hath been always very gentle in the 
** construction of disability, and rather contracted than 
“ extended it.” 1 Vent. 427. “ And surely, if ever there 
“ was reason for a gentle construction, it concerns us to 
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** the two kingdoms, by which many, perchance, very con- 
“‘ siderable and noble families of a Scottish extract, may 
** be concerned in the consequence of this question, both 
“ in England and Ireland, that enjoy their inheritance in 
« peace.” Ib. 428. ‘To this I shall only subjoin the re- 
marks which an eminent writer, often accused of partiality 
for the house of Stuart, has made on a case determined a 
few years afterwards, in the same reign: “ It is evident, 
** that those who would apologize for the measures of the 
«* Court must, in this case, found their arguments, not on 
«‘ law, but reasons of state. The Judges, therefore, who 
** condemned the city, are inexcusable; since the sole ob- 
“ ject of their determinations must ever be the pure prin- 
ciples of justice and equity. But the office of Judge 
“* was, at that time, held during pleasure; and it was im- 
« possible that any cause, where the Court bent its force, 
“* could ever be carried against it.” Hume’s Hist. of Eng. 
vol. 8, 131. 

Lord Hale immediately adds, “ It is true, the bosom or 
“ foundation of. this consanguinity is in the father and 
* mother ;” and therefore, when he afterwards says “ the 
“* father is not such a medium or nexus as is looked upon 
“by law as the means deriving a descent between two 
“ brothers,” he is endeavoring to erect an edifice without 
a foundation—a mere castle in the air—which the Defen- 
dant’s counsel now wish your honors to, tenant. 

Lord Hale seems to have been solely auxious, for the 
sake of those * very’ considerable and noble families,” to 
decide against any objection arising from alienage in the, 
parents ; for he seems to admit the doctrine’ laid down in 
Hobby’s cases, that the after-born sons of persons attaint- 
ed cannot succeed to one another: and, in his answer to 
the second objection urged against the claim of the bro-— 
ther, he says, “ It is true that their natural blood. is de- 
“ rived from their parents, and as it is that that makes 
“* them brothers, so it is that that makes them the same 
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«‘ which makes them inheritable one to the other, is from 
¢« another fountain, (viz.) the law of the land; and the 
«< law finding them legitimate and utrinque conjunctos san- 
« guine parentali naturali, and so natural brothers, anfl 
‘¢ finding them transplanted into the civil rights of this 
“‘ kingdom, by their birth here or naturalization, which is 
«‘ all one, doth superinduce and close the natural consan- 
“ guinity with a civil hereditary quality whereby they 
‘may inherit one the other.” Thus stating them in 
every. respect entitled to the inheritance, except that their 
parents were aliens, and then says he, the law, finding 
them so, doth superinduce and close the natural consan- 
guinity by a civil hereditary quality, whereby they may 
inherit one the other. Suppose he had been asked, if 
the Legislature should remove the disability of half blood, 
could the frater uterinus inherit lands descended from the 
father? He probably would have answered,—** No: ho 
“has not the natural consanguinity on which the law 
«‘ Could superinduce a hereditary. quality.” Or it must 
have shewn the glaring deformity of . his doctrine, that a 
brother not of the blood of the purchasing ancestor should 
inherit, but no other relation not of that blood should. . 


It might further be replied to this'‘case, that the question: 


before the Court is not concerning the descent ‘from the 
person dying last seised to his brother or sister, but to a 

I cannot help here expressing a wish that those who are so 
anxious that our Judiciary were dependant on the Legis- 
lature were informed, or would consider, how other Judi- 
ciaries have acted when they were in a dependant situation. 

But if the Defendant’s counsel had even succeeded in 
establishing their position—“ That there is no rule of the 
‘* common law which, the disability of the half blood being 


“‘ removed, would give to brothers and sisters, or to, more - 


“* remote collaterals on the side of the father, a preference, 
*‘ over brothers and sisters on the part of the mothery’” it 


Ccc 





“ blood; but yet the civil qualification of their blood, M«x, 1519. 
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Mar, 1819. oyght not in the least to influence the decision of this 
Re 


cause, for the Legislature, by the act of April, 1784, in 
my Opinion, has clearly established such a preference. 

In section 4 of that act, the Legislature has declared 
that the same rules of descent shall be observed in the 
cases of descents to brothers and sisters, or their children, 
as in cases of descent to collaterals, further removed, than 
the children of brothers and sisters. 

And in section 7, of the same act, the Legislature has 
declared, that in cases where the lands have been actually 
purchased, or otherwise acquired, by the person dying 
last seised, and the descent must be.to collaterals further 
removed than the children of brothers and sisters, the in- 
heritance shall vest in the heirs of such intestate on the 
part of the father, and for want of heirs on the part of the 
father, then (and not till then) in the heirs of such intes- 
tate on the part of the mother. 

Therefore, in cases where the lands have been actually 
purchased, or otherwise acquired, by the person dying 
last seised, and the descent must be to brothers and sisters 
er their children, the inheritance shall vest in the heirs of 
such intestate on the part of the father, and for want of 
heirs on the part of the father, then (and not till then) in 
the heirs of such intestate on the part of the mother. 

Whether this argument is, or is not, in what, in the 
wrangling language of schools, would be called “ approved 
“ form,” I care not: if it has substance, and is intelligi- 
ble, it will answer my purpose. . 

To their argument on the act of 1795, it is deemed un- 
necessary to offer any other answer than barely to refer to 
the argument formerly delivered on behalf of the Lessors 
of the Plaintiff. It is believed to be impossible to raise a 
doubt on the construction of that act, as long as words 
retain their present meaning. | 

Upon the whole, it is respectfully submitted to the 


‘Court, that the Lessors of the Plaintiff. ought to recover ; 


because, on the death of Samuel Johnston Swann, to whom 
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Swann, the mother of the said Samuel was not entitled to 
a life estate or the inheritance, but the heir is to be imnme- 
diately sought for in the line of his said father ; and be- 
_ cause, the said John Swann leaving no other issue, the 
nearest relation on the part of his father (the Lessors of 
the Plaintiff) are, by the common law, entitled to the 
inheritance, and not his maternal sister of the half blood 
(the Defendant) who has none of his father’s blood in her 
veins ; and because it appears to have been the manifest 
intention of the Legislature, in the acts of April and Octo- 
ber, 1784, to give to the heir on the part of the father, or 
the male stock, in every case whatsoever, a preference 
over the heir on the part of the mother, or the female 
stock ; and because the act of 1795 has made no alteration 
in that particular. 


By rue Court. This being an acquisition by purchase 
on the part of John and Thomas Swann, the wife of the 
Defendant is clearly entitled as heir, according to the 
several decisions which have been made to that effect. 
Judgment must be entered up accordingly. 


Dantet, Judge, (who sat for Judge Henderson :) 

The two tracts of land known by the name of the Elm 
plantation, were devised in tail by Samuel Swann the el- 
der, to his first, second, third and fourth sons in succession. 
Samuel Swann the younger, the devisee, was seised and 
possessed of the Elm plantation at the time entails were 
docked by the act of 1784, ch. 22. The other tract men- 
tioned in the special verdict, Samuel Swann the younger, 
held in fee. rf 

Samuel Swann the younger made and published his last 
will, on the 24th May, 1786, and therein and thereby de- 
vised the Elm plantation, to his brother, John Swann, in 
fee. John Swann is considered in law as the purchaser of 
this plantation, as he did not get title thereto by descent. 


‘ 






the premises in question descended, from his. father John Mat, 1819. 
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John Swann died intestate, leaving an only child, named 
Samuel Johnston Swann, an only maternal half sister, by 


the name of Rebeccah Blount (who married the Defendant) 


and thelessors of the Plaintiff, who are his second cousins of 
the paternal line; all his brothers having died without 
issue. 


Samuel Swann the younger, devised the other tract of : 


land to his brother, Thomas Swann, in fee ; and Thomas 
Swann, the devisee, having died without issue, this tract 
descended to his nephew, Samuel Johiiston Swann. Tho- 


mas Swann is to be considered a purchaser of this tract of — 





sh Se 


land, and, as he stood precisely in the same relation to the 7 


lessors of the Plaintiff, and to the Defendant, as John Swann 


the younger did, the person or persons who are entitled to . 


the Elm plantation, will be entitled * the tract devised to 


him. 

Samuel Johnston Swann died intestate and without issue, 
or brothers or sisters, or the issue of such. And the ques- 
tion submitted to this Court is, who are the heirs of Sa- 
muel Johnston Swann? 

At the common law, the heir would be searched for 


among the lessors of the Plaintiff. ist. Because they are j 


of the paternal line and of the male stock, to-wit, the 
grandchildren of William Swann, who was the brother of 


Samuel’ Swann the elder, and great uncle of Samuel John- ~ 
ston Swann. 2d. Because Mrs. Shepard is of the half © 


blood and never could have inherited. 
Samuel Johnston Swann dying without issue, or brother 


or sister, or the issue of such, leaves the case exactly in i 


the same situation as if John and Thomas Swann, the pur- — 


chasers, had died intestate and without issue. The same — 


person who would have been the heir of John Swann, had 


_ he died without issue, is the heir of Samuel Johnston Swann. 


The great and general principle, upon which the law of — 


collateral inheritances depends, is this, that upon the fai- 
lure of issue in the last proprietor, the estate shall*descend 
to the blood of the first purchaser. He who would have been 
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son.* 

When a man takes an estate by purchase, he takes it not 
ut feudum paternum or maternum, which would descend 
only to the heirs on the side of the father or mother ; but 
he takes it as a feudom novum, to be held ut feudom anti- 
qum, as a feud of indefinite antiquity, whereby it becomes 


inheritable to his heirs general, first. of the paternal and ’ 


then of the maternal line. The blood of the father is more 
worthy and more near in judgment of law.t Lord Coke 
says, every person has four immediate bloods in him, two 
on the partwf the father, to-wit, his paternal grandfather’s 
blood, and his paternal. grandmother’s blood : and two on 
the side of his mother, his maternal grandfather’s blood, 
and his maternal grandmother’s blood. If aman purchase 
land and die without issue, or brother or sister, or the issue 
of such, his eldest paternal uncle would take: If there be 
no paternal uncle, or the issue of such, then his paternal 
aunts ; if there be neither, nor the issue of such, then his 
eldest great uncle of the line of his paternal grandfather, 
and so on until that line be exhausted ; always giving a 
preference to the male stocks. On the failure of blood or 
kindred in the line of the paternal grandfather, then the 
same rule is to be followed .as to the paternal grandmo- 
ther’s line. If that fail, then the maternal grandfather’s 
line is to inherit. On the failure of that line, then the ma- 
ternal grandmogher’s line is to be sought for, and it shall 
inherit according to the rule aforesaid. 

The case does not state, which of the lessors of the Plain- 
tiff is the issue of the eldest son of William Swann. Onc 
of them certainly is ; and that person would have been the 
heir of Samuel Johnston Swann at common law. Let us 
enquire into the changes which the Legislature has made 
of these rules of the common law, and into the extent and 
reason of those changes. 


* 2 Black. Com. 226. + Coke Litt. 12 a, 12 b. 
+ Coke Litt. 12. b. 


heir to the father of the deceased, shall also be heir to the Max, 1819. 
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In consequence of the revolution, the people of this State 
formed a republican government, and it became necessary 
in defending this form of government, that the aristocrati- 
cal doctrine of primogeniture, in the descent of real estates, 
should be exploded, the principles contained in the statute 
de donis conditionalibus be no longer enforced, joint tenancy, 
with its jus accrescendi, be abolished, and the half blood, 
(which had been entirely excluded) let in, when it was in 
the line of inheritance. In short, it became necessary, for 
the welfare of the government, that landed estates should 
undergo a more general and equal distribution than had 
hitherto prevailed. The Legislature never mea@t to change 
or alter the stocks or geneological lines, from what they 
were known to be at the common law. The stocks and 
lines remain the same, with the addition of the half blood, 
when in those lines, together ne eee 
in certain cases. 

It is in general true, sith ntti la: dite ta a 
key stone to open the mind of the makers, as to the mis- 
chiefs intended to be remedied by the statute. But this 
rule must not be carried so far as to restrain the general 
words of an enacting clause, by the particular words of 
the preamble, The preamble to every section of the act of 
1784, ch. 22, clearly explains the intention of the Legisla- 
ture. The preamble to the 2d section, shews the will of 
the Legislature to promote an equality of property, by a 
more general and equal distribution of 1 estates ; or 
in other words, to destroy the rule of primogeniture-—the 
second section then lets in all the sons : on failure of them 
and their issue, it lets in all the daughters. The pream- 
ble to the third section complains only of the exclusion of 
the half blood from the inheritance ; the section then lets 
in the half blood, but does not destroy the stocks or. lines, 
as established hy the common law. ‘There is no complaint 
of the common law stocks and lines. This section de- 
clares, (though certainly in terms not very clear) that the 
old rule relative to stocks and lines shall remain ; but that 
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the half blood shall inherit equally with the whole blood, Max, 1819. 
when it is found in those lines, and in equal degree. And or 
it clearly intimates by the proviso, that the half blood shall . 
not inherit when out of the common law stocks or lines, aa 
although in equal or in a nearer degree. ‘Thus when land 
descends on the side of the father to a son, afterwards the 
son dies without issue, but has a half blood brother on. the 
maternal side, and an uncle or more remote relation of the 
whole or half blood, on the paternal side: the relation next 
in degree on the paternal side, shall inherit, to the exclu- 
sion of the maternal half brother : because, ist. He is: of 
the blood of the first purchaser. 2d. The proviso to the 
third section expressly enacts, that the maternal half bro- 
ther shall not inherit, until such paternal line ibe exhausted 
of the half blood, (and of course, of the whole blood.) The 
maternal brother is not to be let into the inheritance as 
soon as the paternal line is exhausted of brothers and sis- 
ters : the act says, he shall not inherit until the paternal 
line be eachausted of the whole and half blood. Heirs shall 
be sought for on that line, ad infinitum, before any. of the 
maternal kindred shall inherit, no matter how near in de- 
gree. And the same rule ¢ converso, when land shall des- 
cend on the maternal side. The paternal kindred shall be 
excluded as long as any whole or half blood can be found 
on the maternal side, let it be ever so remote. 

The fourth section extends the rules laid down in the 
second section relative to lineal descendants, and, in_ the. 
third section, relative to collateral relations, ad infinitum. 

That this is the most proper construction, will mani- 
festly appear from reading the rules of the common law, 
and then the third and fourth sections of the act of 1784, 
ch, 22. This construction does not clash with any of the 
grand objects which were in the view of the Legislature 
at the time the act was passed; but runs in unison with 
them. It is agreeable to justice that those who are of the 
blood of him who has labored for and purchased the land, 
should inherit, and not a strapger. If this construction 
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two changes; to-wit, A purchases land, and dies, leaving 
ason B. The widow marries again, and has a son C, 

B dies without i issue, and the lands descend to CG, his ma- 
ternal half brother, who is not of kin to A, the first pur- 
chaser. Such a construction was never intended by the 
Legislature. The kindretbof A, the first purchaser, shallbe — 
preferred, no matter how remote ; otherwise industry would _ 

be cramped, and men become careless of acquiring estates. 

The preamble to the fifth section complains of entails; ~ 
and the section docks all entails that are in possession, — 
and turns them into fee simple estates. 

The preamble to the sixth section complains of the in- 
justice to the family of that joint tenant who shall die 
first. 'The section abolishes the principle of survivorship, 
and turns all joint tenancies into tenancies in common, 
with one exception. 

The preamble to the seventh section complains of the 
rule which forbids the inheritance ever to ascend. “* When 
lands are purchased, or otherwise acquired,” (but not by 
descent from. a deceased parent,) “‘ and the owner dies . 
“ without issue, or brother or sister, or the issue of such,’’ 
then the seventh section of the act of April, 1784, and the 
third. section of the act of October, 1784, let in the father 
first; and, if he be dead, then the mother for life; and then 
the heirs on the part of the father; and, if none on his 
side, (ad infinitum, ) then the heirs on the part of the mother. 

The reason given for this rule by the Legislature is, 


that the paternal line is favored in all instances. 


Mrs. Shepard, the wife of the Defendant, is heir to the 
lands in dispute, because she is next in the degree of the 
blood of the purchasers, John and Thomas Swann, being a 
sister: and, although of the half blood, the third and fourth 
sections of the act of 1784, make her capable of inheriting. 
But if Mrs. Shepard should die without issue, then the - 
next heir to these lands would not be of her father’s line, 
(the Blount family,) because none of the blood of the pur- 
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- chasers can be found in that line. ‘They must be the per- Mr, 1819. 


sons who are next in degree and of the blood of John and 
Thomas Swann: Ist. of the paternal line, (and thése 
would be the lessors of the Plaintiff,) and when that line 
is exhausted, then 2dly, the maternal line of John and 
Thomas Swann shall inherit, as they shall be nearest in 
degree, until it shall be exhausted ; always giving prefer- 
ence to the paternal or male stocks, as known at the com- 


mon law; and is clearly intimated by the seventh Section 


of the act of April, 1784, and positively declare by the 
third section of the act of October, 1784. Let judgment 
be entered for the Defendant. 


Doe 


Vv. 
Shepard. 
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Joseph John Hill. 

Claim of the half blood in the case of a descended estate, prior to the act 
of 1808, ch. 4. 

Henry Hill, being seised of the equitable estate in the lands, died intes- 
tate, leaving an only child, Josepli John Hill, upon whom the lands 
descended. His mother, the widow of Henry Hill, married a second 
husband, by whom she had‘issuc, who were living when Joseph John 
Hill, their maternal brother, died intestate. Henry Hill left a brother 
named Whitmell Hill, who afterwards died, leaving an only son, Tho- 
mas B. Hill, his heir at law. 

Upon the death of Joseph John Hill, in 1808, a question arose, whether 
the lands of which he died seised descended to Thomas B. Hill, his 
paternal cousin, and of the blood of the first purchaser; or to the ma- 
ternal brothers and sisters of the said Joseph John Hill. 

The Complainants are the maternal brothers and sisters—the Defendant 
is the paternal cousin, and the heir at common law. ; 

Although this be a case of lands which came to the person last seised by * 
descent, yet the half blood of the maternal line are entitled to the lands 

under the act of 1784, ch. 22. : 


The Complainants filed their bill in the Court of Equity 
Yor Halifax county against the Defendants, and therein 
charged that in the year 1789, Whitmell Hill and Henry 
Hill, who were brothers, purchased a tract of land lying 
in Bertie county, for which they each paid equal moieties 
of the purchase money, but the conveyance was made to 
Whitmell Hill alone ; who agreed to convey a moiety of 
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the said land in fee -simple to. his brother Henry Hill. 
That before any conveyance was made, Henry Hill died 
intestate, leaving Martha, his widow, and Joseph John 
Hill, his only child and heir at law. That after the death 
of Henry Hill, Whitmell Hill had the land divided and ap- 
propriated between himself and Joseph John Hill, but died 
without executing to Joseph John Hill a conveyance. 
That he made and published in writing his last will, 
whereof he appointed his son Thomas B. Hill his executor, 
and therein and thereby directed him to convey sthe. land 
so appropriated to Joseph John Hill in fee simple, when- 
ever he should request it. That Joseph John Hill depart- 
ed this life in 1808, an infant, under the age of twenty-one 
years, without issue, and without having applied for or 
received a conveyance from Thomas B. Hill. 

That after the death of Henry Hill, his widow Martha, 
who was also the mother of Joseph John Hill, intermar- 
ried with Samuel Thorne, by whom she had issue Eliza, 
intermarried with Benjamin Ballard; William, Samuel 
and Henry Thorne were all born and living at the death 
of Joseph John Hill, their half brother on the’ mother’s 


side ; and who, since his death, had applied to Thomas B.. 


Hill, the executor. of Whitmell Hill, to make them a con- 
veyance for the lands appropriated to Joseph John Hill ; 
that he refused to make such conveyance, alleging that he 
was of the whole blood of the first purchaser, Henry Hill, 
and entitled to the land in exclusion of them (the Com- 
plainants.) The bill prayed for a conveyance, &c. 

To this bill Thomas B. Hill demurred; and the bill 


and demurrer were sent to this Court, and, upon a consi-. 


deration of the case, the demurrer was sustained and the 
bill dismissed. , 

The Complainants immediately afterwards filed a bill 
to review the decree; and assigned, for error in the de- 
cree, that the land mentioned in the original bill descended 
to them on the death of their maternal half brother, the 
said Joseph John Hill, and that the prayer of their Dill 
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ought to be granted: that for this error and imperfection 
in the decree, they had brought their bill of review, and 
prayed that they might be relieved therein. 

To this bill the Defendant pleaded the former decree, 
and demurred to the opening of the enrollment; and the 
case was sent to this Court. 

The opinion of this Court upon the original bill is to be 
found in 2d Law Repos. 602, and the reasons for it in the 
same book, 590. 

The case was argued by Gaston, for the Complainants, 
and submitted on behalf of the Defendant, upon the argu- 
ment made in the case of “ Shepard v. Relf,” and to be 
found in the case decided at this term, of “ den on the de- 
“mises of William B. Shepard and wife and others v. 
“* William Shepard.” 


Gaston, for the Complainants.—The Complainants here- 
tofore filed their bill of complaint to obtain from the De- 
fendant a conveyance of lands, in which the Defendant 
had a legal title, and in’ which the Complainants alleged 
an equitable title. Joseph John Hill had died seised in 
fee of this equitable estate previous to the act of 1808. It 
had descended to him from his father. The Complainants 
are his maternal brothers and sisters, and claim to be his 
heirs at law, because he left no issue, and had no paternal 
brothers or sisters, or issue of such. There was a general 


’ demurrer to the bill. The question arising on the bill 


and demurrer was sent up to this Court, and there decided 
at July term, 1816, against the Complainants. Almost 
immediately thereafter they filed this bill of review, to 
which the Defendant pleads the former decree, and demurs 
to the opening of the enrolment. The question arising on 
this bill, plea and demurrer, is‘now to be considered. 

It may be safely affirmed, that the decision made, sus- 
taining the demurrer to the original bill im this case, was — 
opposed to the uniform construction of the acts of 1784, 
from their date up to the year 1807, when the case of She- 
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pard and Relf was heard in this Court. That case was Mr, 1819. 
as follows : ; Ballard 

In the year 1796, Samuel Johnston Swann died, seisetl 
of an estate which had descended from his father, and 
which was supposed to have come in a line of descent from 
remote paternal ancestors. The opinions of Johnston, 
Iredell, Davie, Moore, Taylor, Woods, Harris and Bad- 
ger, were taken. They differed on the question, whether 
the mother had a life-estate ; but all agreed, that the inhe- 
heritance went to John Swann’s maternal sister, in pre- 
ference to more remote collaterals on the side of the father. 
A suit was brought to try the title, and it will be. found 
reported in 2d Hayw. 115 and 246.—The Court, and the 
counsel on both sides expressly- declare the title of the 
father’s half sister ‘to the inheritance as andingppeten: 
2 Hayw. 115, 116, 246, 7, 252, 3, 4, 5. 

For the first time, the doctrine under examination was 
advanced in 1807, when the more distant collateral rela- 
tions of the paternal side to John Swann, brought suit. 
This case was known by the name of “ Shepard and 
“* Relf.”"—After suit was brought, it was discovered that 
John Swann had acquired the lands by purchase and not by 
descent ; so that the question now under consideration, was 
not involved in it. The opinion under examination need- 
ed not to have referred at all to * Shepard and Relf ;” and 
shews that the case itself was pot accurately known. 

ist. It is an important preliminary enquiry, where is to 
be found the law of descents applicable to the present case ? 
Is it partly in the old canons of descent, and partly in the 
acts of 1784, or is it wholly in the latter ?—This question. 
mainly depends on the enquiry, were these acts designed 
to amend certain defects in the eld law, or to make.a new 
law of inheritance ?}—There are many reasons to believe 
that the acts designed to ‘make a new law.—The title 
holds out the idea of an entire new law ; “ to regulate the 
<« descents of real estates :” and the title may properly 


indicate the scope of a law, 2 Cranch 390, Plow. 203.— 
> 


v. 
Hill’s heirs. 
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Mar, 1819. The different preambles, in connexion with the history of 


Ballard the times, strengthens this supposition, A revolution in 


v government had just been effected, and the conquerors 
were desitous to adjust the laws of real property to the — 
principles of the new establishment, they speak of “ the 


Hill’s heirs. 


* spirit of a genuine republic,” in opposition to that of a 
monarchy ; declare their disregard of “‘ feudal principles,”. 
as having no application here ; their dislike of principles. — 
“* tending to perpetuate wealth in families ;” of such as 
were hostile to their notions “ of natural equity ;” ** of : 
‘* maxims not founded in reason, and iniquitous.in their — 
** consequences.”—The circumstances of the country ~ 
seemed to call for a new code. Here lands, were more 
like moveables ; the objects of daily acquisition and ordi- 
nary barter; to be had by entry, subject to be sold for. | 
debts, freed from the incumbrances of dower, entails and | 
survivorship. The spirit of the times was bold and inno- 
vating, and not very favorable to British policy or British 
laws. 
Let us also look to the phraseology of the acts. “ When 
“ any person shall die seised of any estate, his estate shall 
“ descend in the following manner.”—This is the lan-., 
guage of laying down the rule. Every word is enacting ; 
not one word repealing, amending or modifying. , 
The mode adopted in the acts is not of referring to 
ancient canons, repealing some, and modifying others : 
but the thing itself, the inheritance, is taken up as being 
thrown into their hands by the death and intestacy of the 
last holder, and is by them disposed of.—By this mode, 
every possible case is provided for: all the old rules are 
necessarily brought under review, and what they like of 
them is taken and enacted. Thus the estate, however. 
acquired, is given, in the first place, to all the sons, and 
for want of them, to daughters. , The issue of deceased, 
children are to represent their parents, and advancements 
are to be brought into hotchpot.—Next to all brothers, 
then to sisters ; with two modifications, one in favour of 


- 
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the issue of a deceased brother or sister, and the other pre- Mr, 1819. 
ferring those on the side of the parent from whom the Pe 
land descended—then to more distant collaterals, with the v. 
same rules as to age, sex and representation. This was onerm—, 
the whole of the original scheme. But afterwards, on sug- 
gestion of a particular inconvenience, a special provision is 
made for parents in the 7th‘ section, which also affects 
certain cases of remote collaterals. 
' A complete system being thus formed, the old one is 
expressly and in toto repealed. See 17thsection.—* Where 
*¢ a’ former law is inconsistent with a latter, it is necessa- 
‘‘rily repealed. But where the latter is reconcileable 
“ with the former, but legislates on the same subject, and 
“ repeals ali laws within its purview, the former is repeal- 
ed, * 
If amendments alone had been contemplated, where the 
old law was approved, the Legislature would have refrained 
from acting. Instead of this, what they approve in it, 
they enact; for instance, “ that tssue shall represent their 
ancestors.” 
‘ The act is the most important one in our statute book, 
and was designed to be universally intelligible. Not one 
learned or technical phrase in it. How is such a design 
reconcileable with a silent retention of old canons of de- 
scent, known only to the learned, and not discovered for 
twenty-three years afterwards ? 
. 2dly. If the acts of 1784, contain the law, what does 
that law say ?—The only enacting part which embraces 
this case is that of the 3d'section of the act of April 1784. 
This, in plain words, declares, “ that when any person 
“ shall die seised of any estate of inheritance and leave 
“ no issue, such estate shall go to his brothers, &c. as 
«* well those of the half blood, as those of the whole,” &c. 
And it contains but two exceptions ; one, that brothers, 


* By Chief-Justice Marshall in 2 Hayw. 228. 
By Judge Haywood in 1 Hayw. 245. 
By Supreme Court of the United States in 2 Wheaton'139. 
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&c. on the side of the parent from whom the lands had 
descended, shall be preferred to those on the other side ; 
the other, in favour of the issue of deceased brothers or 
sisters. ( 

By the words taken in their obvious and ordinary — 
the Complainants are clearly entitled, and, 

Sdly..Is there any indication of legislative intention, 
warranting a construction variant from the words thus — 
understood ?—* When the words of a statute, interpreted 
*¢ in their ordinary and obvious sense, lead to a gross vio- 
« lation of rights, we may hesitate in giving them such a ~ 
construction; but if they produce only what we deem 
“ political inconveniences, we have no right to depart ~ 
«from them.”* The man most conversant in legislation — 
best knows the danger of refined and recondite interpreta- 
tions. 

What are the reasons mnigail tos require a departure 
from the plain words of this seetion? Let us examine 
them. - 

ist. It is objected, that the proviso to the third section 
shews, that the Legislature did not mean to place the half — 
blood and the whole blood preciscely on the same footing: _ 
for if they did, the proviso is unnecessary. ‘To this it may 
be answered, that the Legislature intended the equal ad- 
mission of half and whole blood to be the general rule ; 
but as this rule was not designed ta be universal, they have 
declared the exception. It is right to construe thisexcep- 
tion fairly, and to observe it faithfully, but not to turn it — 
to the destruction of the rule. It proves the general rule ; 
it shews that the law-makers were aware that the enacting 
words did embrace all brothers, &c. of the half blood, and 
(lid apply to descended as well as purchased estates. As 
they meant, in the case of a descent from a parent, to give 
a preference to brothers, &c. on that side, over those on 
the others, they have said so. Had they meant any fur- 


*2 Cranch 390. 4 Dallas 34, (Note.) 
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ther preference, or any other exception, they would have M4, 1819. 
it. Had it been designed to exclude such half Talon 


Hills | heirs, 


blood utterly from the inheritance, : nothing .would-have 
been easier than to have said so. The proviso says, bro- 
thers of one side shall be postponed to those onthe other; 
and this is thought indicative ef an intent that they never 
shall take, but that the lands shall ratherescheat,. = 
2d. It is further objected, that unless such a half brother 
be entirely excluded, a brother of the half bleod on the side 
of the parent frem whom the inheritance came, will be 
preferred to him ; but a brother of the whole blood. will 
not. It is denied that such a consequence flows from the 
construction, for which the Complainant’s contend—the 
equal admission of the half with the whole blood, is the 


general rule ; but the proviso stipulates an exception, by _ 


which brothers, on the side of the ancestor from whom. the 
lands descended, shall exclude or be preferred to those not 
on that side : and this privilege or preference belongs to 
the former, whether of half or whole blood. The words 
are “in the 3ame manner as brothers and sisters of the 
whole blood.” The enacting clause had not only declared 
that brothers should inherit where there was not issue, but 


had raised the half to an equality with the whole blood — 


brothers: and the proviso declares that in: case of a des- 
cent from a parent, this equality belongs to those only on 
that side. This is a fair, natural, and obvious interpreta 
Genet Siequerion) at Sea ee nenre eee 
a violation of the text. 

‘Tho 7th section of the-aét of April, 1784, is referred to 
as furnishing an argument in favor of restricting the des- 
cent to the blood of the ancestor from whom the lands des- 
cended. This reference has been made without due reflec- 
tion: for there:is not a p m in this section, applica- 
ble to the case of a descent froma parent. So it has been 
decided in this Courtyin the tase of « the Trustees of the 
** University v. Holstead.”* 

". * 2 Law Repos. 406. 
Eee 








4i? 






































wane = 











418 
May, 1819. 


Ballard 
VU. 
Hill’s heirs, 


CASES ARGUED AND DETERMINED IN THE 


The amendatory act of October, 1784, ch. 10, is also 
insisted on as furnishing arguments:in support of this de- 
parture from the obvious sense of the words of the Sd sec- 
tion of the former act. This reference is believed to be 
equally unfortunate. . The opinion under review supposes 
that in the Sd section it is declared as an universal and 
subsisting rule, that the paternal line is to be favored over 
the maternal. Were this supposition correct, it might 
have its influence to prove another and distinct point, 


(which, however, the Court has unanimously decided, is” 


unfounded) that in purchased inheritances, blood from male 
stocks is preferred to that from female stocks: but it would 
have no bearing on the present question. The preference 
referred to as belonging to the paternal over the maternal 


line, is that existing in cases coming under the 7th section 


of the act of April, 1784, and such as was liable to be 
altered by the accident of death. By that section, a pre- 
ference, where there is no issue, nor brother nor sister, 
nor issue of such, and the estate has not descended, is 


generally given to thefather and his line; but in one in- 


stance it is destroyed by the contingency of death. — If the 


father and mother be both living, it goes to the father. If — 


the father alone be living, he takes. If both be dead, then, 
in the first place, it goes to the heirs on the part of the 
father; but if the father be dead, and the mother be living, 
then it goes to the mother and-her heirs. That this pre- 
ference was such only as is given by the seventh section is 
manifest ; for it does not exist where the estate has de- 
scended ; and it is liable to be altered by the contingency 
of the death of one of the parents; which alteration can 
never be, wikile there isa brother or sister. It is, therefore, 
a preference limited to the casés specified in the 7th sec- 


tion, and, to secure it, the Legislature proceed to enact — 
that where the estate has not descended, and the intestate - 


has left no issue, nor brother nor sister, nor aang wet 
then the mother shall take for life. . 
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- Bat, in an early part of the opinion, it is intimated that Mx, 151°. 
the Legislature have shewn by. this amendatory: act, that Ballard 
they considered some of the old common Jaw rules of de- ne 
scent yet subsisting; for they ~admit the necessity. of 
amending the first act, in order to Jet in brothers ofthe 
whole blood, <f the, preamble of this amendatory act be 
compared with the third section of the first act, it-will be 
seen that the doubts designed to be removed were founded 
on over-nice verbal criticism. It was suggested, thatpos- 
sibly the words -‘‘ as well of half as whole blood,” in strict 
grammatical construction, applied only to the next ante- 
cedent, “ sisters ;” and that the admission in one case 
might be interpreted into an exclusion in the other case, 
The doubt was ridiculous enough ; but from a great anxi- 
ety to free their new code from all ambiguity and cavil, 
they deemed it not amiss to guard against such miscon- 
struction. Is, this an admission that the doubt arose from 
supposing the eld canons toexist? Is it.an admission that 
though the doubt was wrong, the cause from which it arose 
was right? Is it an admission that even an amendment . 
was necessary? It was supposed harmless, though heed 
intelligent man must say it was entirely wnnecessary. .’ 7 

The Complainants insist. that this amendatory ache flix- a a 
nishes a strong argument in favorof their dectrine. . Ver- 
bal critics had been. busy with, the Sd. section of the act of a 
April, 1784... They. had, suggested doubts the mostrefined a 
and far-fetched, founded on a literal interpretation of the . 4: 
law.__ It is. conceded, thatthe, interpretation of the Com- 

. Plainants is not only according to the letter, but is se ob- 
vious that it must be adopted, unless, abundant reason’ be 
shewn to the contrary. It is known that this interpreta- - 
tion was, tid 1807, universally adopted. by Judges, Law- 
yers, and people. , Is.it possible that it had not ihensoccurs 
red to,any.qne?...Or, that, it did not occur to. the, law- { 
makers themselves when revising this section? If. it did Ss 
occur,.and was not. the true construction, would they not, 
while explaining and amending the act, “have ‘guarded 
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against it? Yet, instead thereof, in an act professedly 
explanatory and amendatory, they declare, in terms more 
precise, calculated to-confirm the error, “ that it was the 
‘‘ intent ofthe Legislature to let in brothers of the half 
‘ blood equally with those of the whole.” 7 

4th. Not only is there a defect of reasons to induce a 
departure from the obvious sense of the third section of 
the act of April, 1784, but there are the strotigest consi- 
derations to forbidit. It cannot succeed, without an inter- 
polation-into the text of words like these, “ they.being of 
** the blood preferably entitled to the inheritance by the 
* rales of the common law.’’ Such an interpolation would 
not be a construction of law, but an amendment of it—not 
a judicial, but a legislative act. In a will, words cannot 
be inserted to alter the sense—even to advance what we 
believe equitable, and conforming to the testator’s wishes. 
A devise, without some words of perpetuity, was but for 
life. Judges in England never dared to interpolate Words 
of perpetuity; and here the evil was left for legislative 
remedy. A devise to A and his heirs, and if he dies with- 
out issue, to B. Our Judges have never dared to interpo- 
late “ leaving,” though to make the will effectual. Have 
they # greater license over the universal will, which the 
Legislature, with all their wisdom and deliberation, have 
enacted for all intestates? The dangers of such a prece- 
dent are not to be foreseen and calculated. - 

Such_an interpolation makes the Legislature guilty of 
the greatest absurdities. The section, so altered, would 
lay down a rule by which the inheritance is restricted to 
the blood of the purchaser, and yet a proviso is annexed to 
keep out that half blood, which the rule will not take in. 
The section, so altered, would lay down a rulé by which 
the brothers of the half blood on the mother’s side, in &. 
purchased estate, shall be postponed to the brothers on the 
side of the father, and in an estate inherited from the fa- - 
ther, shall not take at all. And the proviso would, in that ’ 
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case, seem to have been prepared to guard pnd pane gi 1819. 
taking equally in the latter case only. prec 
The section establishes a rule, by which siot oly all the 
relations on the side of the purchasing ancestor, but that 
the State shall take before this interdicted class of brothers. 
Yet, by way of special favor, “ brothers” of the favoured 
line are to be put, before whom ?those who are utterly 
excluded. 

Thus amended, the section compels us to give a prefer- 
ence in parchased estates, to all the relations of the father, 
over brothers on the side of the mother. Every reason 
resorted to, for the purpose of proving the 5th canon unre- 
pealed, shews also that the 7th is in force. Indeed, those 
drawn from the amendatory act and the 7th section apply 
only to the former: yet it is now conclusively settled, that 
in a purchased éstate, the brothers on the side of the mo- 
ther are on an equality with those on the side of the father. 

It is believed and hoped, that we shall return to the old 
constvaction unfortunately broken in upon by the former 
decision. All disputes, and contradictions, and uncertain- 
ties, will then be removed forever: and the law restored 
to what it was universally understood to be for twenty- 
three years after its enaction. In all estates, if theré-~were ‘ 
no issue, brother's should take: but among brothers, in case 
the inheritance had descended from a parent, a preference 
should be given to such a3 were on the side of the parent. . 
But in no instance was the claim arising from proximity, } 
to be postponed, to let in a feudal principle, unknown to 

- all nations where the feadal system had not prevailéd, and - 
calculated to perpetuate — in particalar families.* 


‘Taxtor, Chick Justice, delivered the wliints of the 

Court : . 
theihinabnsahiasiengiattitahs isin eur ramniein ties: 

a maternal half brother; of lands which descended from his” 
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father, or of lands descending from the paternal side : and 
whether their claim be well founded, depends upon the true 
construction of the acts.of April and October, 1784. The 
third section of the first act, without the proviso, is in these 
words, “ that if any person dying intestate, should, at the 
** time of his or her death, be seised or possessed of, or 
** have any right, title or interest, in or to any estate or 
“* inheritance in lands, or other real estate in fee simple, 
“and without issue, such estate or inhertance shall des- 
** cend to his or her brothers, and for want of brothers, to 
** his or her sisters, as well those of the half blood as those 
“* of the whole bleod, to be divided among them. equally, 
** share and share alike, as tenants in common, and not as 
“* joint tenants ; .and such and every of them shall have, 
** hold and enjoy, in their respective parts or portions, 
** such estate or inheritance as the intestate died seised or 
“* possessed of or entitled unto.” Were the case to depend 
on this, enacting clause, the Complainants’ right to the in- 
heritance. would be beyond controversy : for the words ex- 
tend to every person dying seised of any inheritance, . whe- 
ther acquired by descent or purchase, whether it descended 
from the paternal or maternal line ; and embrace both 
sortsof half blood, as well the maternal as the paternal. 
‘The clause must necessarily continue to govern every case 
that is not withdrawn from its operation by some proviso ; 
and, therefore, it must direct the descent in this case, un- 
less it be prevented by the proviso, The words of the pro- 
viso are, * that when the estate shall have descended on 
‘*.the part of the father, and the issue to whom such inhe- 
** ritance shall haye descended, shall die without issue, 
“« male or female, but leaving brothers or sisters of the 
** paternal side of the half blood, and brothers or sisters of 
“‘ the maternal line, also of the half blood, such brothers _ 
‘* and sisters respectively of the paternal line shall inherit, 
«in the same manner as brothers and sisters of the whole 
** blood, until such paternal line is exhausted of the half 


blood: and the same rule of descent and inberitance shall 
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“é prevail amongst the*half bléod of the maternal line, un+ “*r, 1819. 
« der similar circiimstanceés, to the exclusion of the pater-— panara 
« nal line.” © The proviso then gives a preference to the 
half bléod of the line from which the estate descended, 
when the ‘competitors for the inheritance are the half blood 
of that line, and the half blood of the line from which the 
estate did not descend. But there are no words in it, 
which ‘are exclusive of the latter half blood, where there is. 
none other in equal degree, and recommended by the’ rea- 
son Piven for the preference, to claim it from’ them.* On 
the contrary, the words “ until’such line is exhausted of 
“ the half blood,” carry with them a strong implication, 
that when such an event shall occur, the other line of half 
blood shall be taken into the inheritance. The word 
“ until,” which signifies the same as “ to the time that,” 
seems to import, that when the half blood of the favoured 
line gives out, the other half blood shall inherit. ‘The en- 
acting clause has viewed with undistinguishing regard and 
favor the half blood of both lines ; the proviso has selected 
a particular case, wherein the preference shall be given to 
one set: in all other cases, therefore, as well where the 
reasons of the preference have ceased to operate, as where 
they have never existed, ae peraserpip curediesi aman 
entitled. ~~ 
A man having issue, and having also ‘brothers siniadte: 
ters of the half blood on the father’s side, and brothers and 
sisters’ of the half blood on the mother’s side, for peculiar 
reasons, thinks proper to devise his estate to all his bro- _ 
thers and sisters, as well the half blood on one side‘as on ” 
the other, but annexes a condition to the deyise, that the . 
be exhausted : Of the intention of the testator in such a 
case, it does ‘not seem possible to doubt. ‘The legality: of 
the devise is another question. — 
The other proviso is,“ that if any brother or state of 
“ the intestate shall have died in the life time of the intes- 
“ tate, leaving issue, male or female, such issue shall re- 
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Max, 1819. « present their deceased parent, and-stand in the same 
~~" «6 place, he or she: would -have done, if living” “There is 


naan; 
Hill’s voeine: 


nothing in this provisoy which can have any tendency to 
impair the’ right of the Complainants ; the only object of 
pn yeaa mctgmaamnen tanenePoe stitial 
thers’ and sisters’ children. 

The proviso of the 2d section had made provision for 
lineal descendants as far as grand children 3 and in ofder 
to complete the system, the words of the 4th’ sedtion are, 
* that the same rules of descent shall be observed in lineal 
«< descendants and collaterals respectively, where the lineal 
‘‘ descendants shall be further removed from their ancéstor 
“‘ than grandchildren, and where the collaterals shall be 
“ further removed than the children of brothers and sis- 
“ ters.” What is meant by “ the same rules of descent ?” 
Clearly the rules established by the preceding sections, 
one of which is, that where there are two-sets of half blood, 
the set of that line from which the estate descended, shall 
be preferred to the line from which it did ‘net descend : 
Consequently, uncles-and aunts, great uncles and great 
aunts; &c. of the line from which the estate estate descended, 
shall exclude uncles and aunts, great uncles and great 
aunts, &c, of the line from which it did not descend. In 
other words, where those who claim the inheritance are in 
an nae ae 


nant to the views of the Legislature, and to 
which the act was framed. To exclude the ¢ 
blood for the sake of a remote collateral, or t 
land to escheat rather than permit the half blood to inherit, 
does not seem to accord with the sefitiment, expressed in 
pe © i ere « And whereas it is almost. 


“peculiar to the law of Great Britain, and founded in 


% 
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© principles of the feudal system, which no longer apply 
« in that government, and never can in this state, that the 
« half blood should beexcluded fromthe inheritance, &c.’’ 

It is true, that the law of England gives a preference to 
the male stock ; and there is partial recognition of the 
same principle, in the 7th section of the act of April,1784, 
amended by the act of October, 1784; which provides, 
“that in case of the death of any person intestate, leaving 
“ any real estate actually purchased or otherwise acquired, 
“and not having any heirs of his body, nor any brother 
“or sister, or the lawful issue of such, then such estate 
“ shall be vested in the father of the intestate, if living, 
“ but if dead, then in the mother for life, then in the heirs 
“ of such intestate on the part of the father, and for want’ 
“ of heirs on the part of the father, then in the heirs of the 
“ intestate on the part of the mother forever.’’ 

It is to be observed on this section, that the father is 
called in, only upon the son’s dying without lineal heirs, 
and without brothers or sisters, or the issue of such. The 
preference of the male stock has been confined strictly to 
the cases enumerated in the 7th section, and its amend- 
ment, to-wit, to cases of estates purchased by the intestate. 
And on this point, the decisions have been uniform, allow- 
ing the half blood to imherit, when the land was purchased, 
and" giving them the preference to the father and the male 


’ stock. 


A section inserted for the purpose of giving a preference 
to the male line, amended to prevent that preference from 
being interrupted by the accident of death, is yet so re- 
stricted in its terms, and so modified by judicial exposition, 


admitted to be just, that the favored stock is called to the 


inheritance only after the failure of issue in the intestate, 
and the failure of brothers and sisters of every description, 
maternal as well as paternal half blood. It appears to the 
Court, that every reason for thus confining and limiting 
the preference of the male line under this clause, applies 
with increased os to prove, that the preference ought 
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to be strietly confined under the third section, to the half 
bleod of the acquiring line : that they, and they only, shall 
exclude the half blood of the non-acquiring line. A con- 
sistent meaning will be thus given to the 3d clause, to the 
proviso, and its extension by the 4th section, which would 
then read, “ where any person shall die intestate, without 
‘issue, and without brother or sister, or the issue of such, 
* leaving uncles or aunts of the line fram which the estate 
“ descended, and uncles or aunts of the line from which 
* the estate did not descend, the former uncles or aunts 
“shall exclude the latter.”’ 

There is also a declaration in the 3d section of the act 
of October, 1784, ,“ that the paternal line is favored in 
“all other instances,’’ and it proceeds to guard against the 
estate heing transferred to the maternal line, by the death 
of the father before the mother of the intestate, which 
would have happened in consequence of the phrase- 
ology of the 7th section. It is apprehended that this de- 
claration relates only to the instances in which the pater- 
nal line is favored in the 7th sectiou ; to-wit, that in pur- 
chased estates, it shall ascend to the father, if living, but 
if he be dead, and the mother likewise, that it shall descend 
to the paternal heirs, and continue in that line as long as 
there are any heirs. So that it is favoured in all cases of 
purchased estates, except where the father be dead and the 
mother be alive: in which case, the heritable line was di- 
verted from the paternal. When the Legislature were 
about to remedy this only case in which the paternal line 
was not favored in the 7th section, with respect to pur- 
chased estates, it was natural to advert to the other cases 
where it was favoured ; and in relation to this provision, 
it was favoured “ in all other instances.” In no other 
sense can the declaration be considered correct; for no 
preference is given to it in any other part of the act, except 
in entitling males before females. It is not preferred in 
descents ; it is not preferred where the estate descends 
from the maternal line ; it cannot be preferred by force of 











SUPREME COURT OF NORTH-CAROLINA. 


the seventh canon of descents, forthat plainly comes within Maz 1819, 


the purview of the 7th section, and the amendatory law, 
and, as such, “is repealed and made void.” 

The sixth canon of descents, excluding the half blood, 
was unquestionably repealed by the third section of the 
act of April, 1784, far the same reason : from which time 
the half blood became entitled. In October, 1784, the 
Legislature say, “ that doubts have been entertained whe- 
« ther brothers of the half blood shall be entitled to suc- 
“ ceed to the inheritance in the same manner as sisters do, 
* where there is no brother, nor the issue of any such ;” 
and they proceed to declare that it was their intention, in 
the third section of the act of April, 1784, to let in bro- 
thers of the half blood, equally with brothers of the whole 
blood, &c, This act was passed from abundant caution, 
and to guard against a construction in opposition to the 
declared will of the Legislature, and one whieh it is be- 
lieved would not be reeagnized by a Court of Justice; 
since the rule of law is, that relation shall be had to the 
last antecedent, unless it obstruct the sense. The pream- 
ble to the third section expresses the intention to admit 
the half blood ; and the construction of the words, unless 
much refined upon, conveys that intention. The Legisla- 
ture say that doubts have been suggested : to prevent them 
in future, they declare what their original intention was, 
and change the language of the third section. 

So far as the Legislature have declared a preference for 
the line of the purchasing ancestor, or the male stock, the 
Court is bound to execute their will ; but it does not feel 
bound by any considerations of expediency or justice to 
preserve a preference, where it is not clearly to be col- 
lected from the law. The principles are peculiar to the 
laws of England, and others derived from the feudal sys- 
tem, and were unknown to the enlightened republics of 
antiquity. The system is purely artificial, and, in some 
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respects, repugnant to our notions of justice and the obli- » 


gations of duty. Sv far as natural’ reason suggests any 
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thing on the subject, a law regulating the descent of 
estates should be founded on the presumed will of the de- 
ceased ; and regulate the succession in such a manner as 
he, probably, would have done, under the united dictates of 
duty and inelination. The strongest affection is between 
parents and children; and the next, the love between 
brethren, arising from their relation to the same common 
stock, heightened by youthful association, and the likeness 
of years and education. 

The last owner of an estate is as completely so as any 
former one; and it is quite as reasonable to consult hi 
presumed inclination as that of a remote ancestor. It is 
not probable that he would prefer a distant collateral, be- 
cause of the male stock, to his maternal brothers; nor is 
it certain that duty would require him to do it, because 
the remote relation was of the acquiring blood. The law 
relative to the distribution of personal property has ex- 
cluded all these principles, and its justice 1s generally ap- 
proved, 


For:these reasons, it is the unanimous opinion of the 
Court, that the demurrer be overruled, and the bill sus- 
tained.* 


* Taylor, Hall and Murphey, (who sat for Judge Henderson,) com- 

d the Court. Judge Henderson had been of counsel in this case, 

no opinion in relation to the judgment. His opinion had for- 

merly been adverse to the claim of the half-blood - but, after the judg 

ment was rendered in this case, he declared that upon mature considera- 

tion, bieopinion had changed, and that he concurred in thinking the half 
bleed were entitled. 
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Richard M’Cree 
e. From Mecklenburg. 
William Houston. 


Alexander, upon the marriage of his daughter with M’Cree, made a parol 
gift to him of a slave. M’Cree kept the slave in his possession for 
seven years, and being about to remove out of the state, he made a 
parol gift of the same slave to his son, an infant of four years old, who, 
with the slave, remained with Alexander. T'wo years afterwards, 
Alexander sold the slave for a valuable consideration to Houston, who 
knéw of the gift to M’Cree’s son. This sale to Houston is good as 
against M’Cree’s son, under the act of 1784, ch, 10. 

‘This act makes all parol gifts of slaves void, as to creditors and pur- 
chasers, with or without notice. 

Gifts of slaves, not void as to the creditors of the donor and purchasers 
from him, must be in writing, attested and registered, and made bone 
fide. 

This Court adopts Lord Mansfield’s construction of the statutes of 27th 
Elizabeth, and will support voluntary conveyances made bona fide, and 
founded upon a meritorious consideration, against. purchasers for a 

valuable consideration. 


This was an action of detinue for sundry negro slaves, 
Maria and her children; and the case was, that William 
Alexander, sen. was the owner of the negro slave Maria, 
and upon the marriage of his daughter Mary with William 
M’Cree, father of the Plaintiff, in the year 1789, he miade 
a parol gift of Maria to his son in law, who kept her in 
possession until the year 1796; when, being about to 
remove to the state of Tennessee, he made a parol gift of 
Maria to his son Richard M’Cree, the Plaintiff, then an 
infant about three or four years old; and left the Plaintiff 
and the slave Maria with William Alexander, the grand- 
father of the Plaintiff. Afterwards, in the year 1798, 
William Alexander, for a valuable consideration to him 
paid, sold the slave Maria to the Defendant Wm. Hous- 
ton, who, at the time of the purchase, was fully apprised 


of the Plaintiff’s claim to the slave. All the other slaves. 


named in the declaration were the children of Maria, and 
the Plaintiff brought this suit within three years after his 
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Mar, 1819. arrival to full age. The Jury, under the direction of the 


M’Cree 
v. 
Houston. 


Court, found a verdict for the Defendant; and a rule for 
a new trial being obtained, on the ground of misdirection 
by the Court, the case was sent to this Court. 


Mordecai, for the Plaintiff.—There is no necessity for 
examining what would be the situation of the Plaintiff 
against a purchaser claiming under M’Cree the elder. No 
creditor of his nor purchaser from him sets up any claim, 
and no sale by Alexander could affect a gift made by ° 
M’Cree.* The question is, can a purchaser from Alexan- 
der, with full notice of the settlement made by him on his 
daughter, avoid that settlement, because it was not evi- 
denced by deed? To determine this, it will be necessary 
to examine the statute of 1784, ch. 10: and whether we 
adhere to the letter of the statute, or extend the words to 
embrace cases which have been construed within its spirit, 
the Plaintiff must prevail. 

As to the letter of the statute :—We think the Legisla- 
ture have expressly provided for every thing which that 
act was intended to remedy, and that, by going further, 
the Court will not construe, but legislate. The title of the 
act is, “ directing how deeds of gifts and bills of sales of 
slaves shall be executed, authenticated and perpetuated.” 
The preamble recites that “* Whereas many persons have 
been injured by secret deeds of gift to children and others, 
and for want of formal bills of sale for slaves, and a law 
for perpetuating such gifts and sales.” These are the 
mischiefs the Legislature propose to remedy, and they go 
on to declare that ** For remedy whereof, all sales (not-all 
‘* gifts) of slaves shall be in writing, attested by at least 
« one creditable witness, or otherwise shall not be deemed 
“ valid: and all bills of sale of negroes and deeds of gift 
“of any estate of whatever nature, shall, within nine 
* months after the making thereof, be proved in due form 
“ and recorded: and all bills of sale and deeds of gift not 


* 1, Vern, 45, Jones y, Purefoy. 
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*‘ authenticated and perpetuated- in manner by this act Mar, 1819. 
*‘ directed, shall be void and of no force whatsoever.” aes 
The mischiefs recited are three. Ist. Secret deeds of gift; 
2d.. The want of formal bills of sale for slaves; and, Sd. 
The want of a law for perpetuating such gifts and sales. 
The act provides a remedy for each mischief. 1st. Deeds A 
of gift shall no longer remain secret, but shall be recorded 
within nine months, otherwise they shall be void; 2d. All 
sales of slaves shall be in writing; and, 3d.°Such gifts 
(that is such as are evidenced by writing) and such sales 
shall be perpetuated by having the writing recorded. 
Expressio unius est eaxclusio alierius. Quoties verbis nulla 
est ambiguitas, ibi nulla eaposiiio contra verba fienda est. 
The Legislature have told us the mischiefs which they 
intended to remedy: shall the Courts say there are other 
mischiefs which we think ought to be provided for, and we : 
will take it for granted that the Legislature also intended ui 
to provide a remedy for them? If what is set up in this 
case on behalf of the Defendant had been deemed a mis- 
chief, for which a remedy should be provided by the Legis- 
lature, they could have provided such remedy by the inser- 
tion of two words: all sales “ and gifts” of slaves shall 
be in writing, &c. The Legislature seem cautiously to 
have avoided the insertion of these words. Strong reasons 
presented themselves to the Legislature against the appre- x 
hension of such mischiefs from parol gifts. In all such re 
gifts, the law required an actual delivery of the possession, 
which gave as much, if not more, notoriety than the re- 
cording or registering of a deeds 

If all gifts were within the purview of the act of 1784, 
why did not the Legislature in the year 1792 put them on 
the same footing with sales? They declared by the act 
of 1792, ch. 6, that that act is to amend the act of 1784; 
and that notwithstanding the act of 1784 required that 
“all sales of slaves ‘should be in writing,’ yet * that all 
“sales of slaves bona fide made, and accompanied with 
“* the actual delivery of the slave or slaves to the pur- 
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Mar, 1819. « chaser, and which would have been held good and valid 


eae 
M’Cree 
Ve. 


Houston. 


** before the passing of the act of 1784, shall be good and 
* valid without any bill of sale.” This was the precise 
condition of gifts at the common law: and the act of 1792 
was intended to place sales on the same ground with gifts. 

If such be the letter of the act, what is its spirit?) The 


object of the act was to protect persons from being injured 


by secret gifts. If we are to construe it then according to 
the spirit, we should take care that no person be injured 
by such secret gifts. Why is there no necessity for a re- 
corded deed between the parties? Because they know the 
transaction without a deed, and cannot be injured by the 
want of a deed. Will not the same reasoning apply to a 
purchaser from the donee? Will not the same knowledge, 
which prevents A. from avoiding his own gift, prevent B. 
likewise? If not, it is only necessary to change the color 
of the transaction, to let 4. make a sale to B. and the pro- 
visions of the act are complied with, and the parties are 
safe. The object of the law is to give information, and 
whether it come in through the eyes or the ears is imma- 
terial. 

If there. had been a deed, and that deed not registered, 
the case would have been within the very letter of the law: 
and how then would it have stood? A variety of cases 
shew that the party purchasing with notice of an unregis- 
tered deed, shall be affected by it, and his purchase be 
defeated, it being made mala fide.* It is true these are 
all cases in equity: but when a Court is making a con- 
struction upon a statute for the purpose of bringing a case, 
not within its letter, within the mischiefs it was intended 
to guard against, the construction, in equity and law, must 
be the same; and the notice is equally operative in law as 


in equity. 


* 3 atk. 650. 1 Strange, 664. 2 Johns. ch. Rep. 608. 
t 10 Johns. 461, 1 Burr. 474. Peake’s N. P. 190,191. 2 Mass. Rep. 
506. 4 do. 637, 6 do, 29, 487. 3do. Appendix, 575. 
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A, Henderson. for the Defendant.—This case does not Mat, 1819. 
depend on the 27 th Elizabeth, but is governed by the act 29 
of 1784. ‘The acts of 13th and 27th Elizabeth declare all * ». 
gifts made with intent to defraud creditors or purchasers out om 
void. Under these acts, if there be no intent, that is, an 

actual or legal intent, to defraud creditors or purchasers, 

the gift is good. Courts of Law have held certain acts 
fraudulent per se ; such as continuing in possession of the 
property after an absolute bill of sale or deed of gift. But 

yet this is, because the purchaser or the donee suffers the 

seller or the donor to hold out to the world false colors, 

by which creditors or subsequent purchasers may be im- 

jured. 

A few cases will shew what has been the current of 
decisions in this State upon the operation of the act of 
1784. If a person make a gift, not indebted at the time, 
nor with a view to become indebted, the gift is void against 
subsequent creditors under the act of 1784 ;* though such a 
gift would have been good under the 13th Elizabeth.j In, 
Pearson v. Fisher, decided in this Court,t and Shermon 
v. Russell,§ it was decided that a gift to a child, of a slave, 
not in writing, is void as to creditors under the act of 
1784. In the latter case, the father was not indebted at 
the time of the gift, and the slave was given to achild that 
was a cripple. There was no actual intent in the father 
to defraud his creditors. He had ample property to pay 
his debts. 

In West v. Dubberly,§ this Court say, if the deed to the 
daughter was made with a view to defraud creditors, 
though clothed with the most solemn form, it would be 
void when opposed to such claimants; and if made with- 
out such motive actually existing, yet, if unattested by a 
subscribing witness, it is declared void by the act of 1784, 
which “f our Courts have construed to extend only to 
creditors)and purchasers. 


























* 2 Hay. 289. ¢1Fonb.271. + 1 Law. Rep. 461. § Do. 467. 
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This act was not made to protect creditors and pur- 
chasers against fraudulent conveyances ; for that was suf- 
ficiently provided for by the acts of 13th and 27th Eliza- 
beth, and our own act on the same subject, passed in 1815 ; 
but it was made to prevent creditors and purchasers being 
injured by secret sales or deeds of gift, though the sale 
might have been for a fair price, and the gift on the most 
meritorious consideration. 

It is apparent that the legislature had no eye to the 
fraudulent intent of the parties, as they place a sale on the 
same footing as a gift. Their object was to prevent cre- 
ditors and purchasers being injured by the secrecy of the 
transaction. 

The act of 1792, ch. 6, makes the sale of a slave, ac- 
companied with the actual delivery to the purchaser, and 
which would have been good before the act of 1784, good 
and valid without any bill of sale. What sale of a slave 
would have been good before the act of 1784? A sale for 
a valuable consideration: and what but the act prevented 
it being good after the act?) Against whom would it have 
been held good and valid before the act? Creditors and 
purchasers. 

The Plaintiff claims under his father, and, being a mere 
volunteer, stands precisely in his place. 

Then what effect will notice of the claim of the Plaintiff 
have on the transaction? It can have no effect, if our 
construction of the act of 1784 be correct, because the act 
requires a deed of gift to pass the right to a slave or other 


‘ property against creditors and purchasers. The moment 


the slave is purchased, the legal estate is vested in the 
purchaser. If the Plaintiff have any claim remaining, it 
is in equity. 

That if he has any claim remaining he must resort to 
equity, will appeer by the registry acts. In the case 
of Le Neve v. Le Neve, 3d Atk. 646, Lord Hardwicke 
says, it would be a most mischievous thing, if a person 
taking advantage of the legal form appointed by an act of 
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Parliament, might under that protect himself against a Mar, 1819. 


person who had a prior equity, of which he had notice. 
The case of Lord Forbes, in 3 Atk. 653, proves that notice 
cannot, under the registry acts, be taken advantage of 
in a Court of Law. In that case the conveyance to the 
trustee being registered, an ejectment was brought; no- 
tice was proved of the prior conveyance, but it was held, 
it would not do at Law, and an injunction was filed. The 
same doctrine seems recognized by this Court in the case 
of West v. Dubberly before mentioned. 

But if the construction which has heretofore been put 
upon the act of 1784 should be thought by the Court to be 
erroneous, and they will now change the law, the next 
inquiry is, whether the gift be not void against purchasers 


by the act of 27th Eliz. ch. 4. By the very words of this - 


act, the words * good consideration” mean valuable con- 
sideration. They are, * all persons who shall purchase 
for money or other good consideration.” These words 
are taken notice of by Newland, in his Treatise on the Law 
of Contracts, 592, and in divers other books. 

In 2 Ves. 10. Lord Hardwicke says, that every volun- 
tary conveyance, where afterwards there is a conveyance 
for a valuable consideration, though there be no actual 
fraud intended, is void against creditors and subsequent 
purchasers. 

In Evelyn v. Templar,* A. by settlement after mar- 
riage, (not being indebted,) conveyed to trustees to family 
uses, reserving a power to sell, but covenanting that the 
purchase money should be paid to the trustees to be laid 
out to the same uses. He sold to B. who had notice of the 
covenant, but paid his money to A. who died insolvent. 
It was held that B.’s representatives should not be obliged 
to repay the money, because the settlement was voluntary, 
and fraudulent as ‘against a purchaser: and the Lord 
Chancellor said, that although it would have been well, at 
first, if the voluntary covenant had not been thought so 


* 2 Bro, ch, 148, 
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little of, yet the rule was such, and so many estates stand 
upon it, that it cannot be shaken. 

And here it may be observed, that although the fact of 
A.’s not being indebted at the time of his making the vo- 
luntary settlement might have been material, if’ we were 
considering the claim of a subsequent creditor under the 
1Sth Elizabeth, yet as regards a purchaser under the 27th 
Elizabeth, it is entirely immaterial. Lord Hardwicke 
drew this distinction between 15th Elizabeth, which 
respects creditors, and the 27th Elizabeth, which respects 
purchasers, in Lord Townshend v. Windham.* 

A father made a lease of his manors, &c. to trustees in 
trast for his daughter for twenty-one years, to the intent 
that the profits before her marriage should be for her 
maintenance, and for raising a portion if she married P. 
She did not marry P. but another, whom the father dis- 
liked, but afterwards he was satisfied with their marriage, 
and lived with them. It was held that the conveyance 
was voluntary and void.; 

The case of Newstead v. Searle,t which seems to make 


against the Defendant, is explained by Newland, in his — 


Treatise on Contracts, in page 399. Lord Hardwicke | 


- says, in Newstead v. Searle, ** Here are reciprocal consi- 


* derations on the part of the husband and wife, by the 


“ provision under the articles for the children of the second — 


* marriage.” 


The case of Doe v. Rutledge§ is examined by Newland, ; 
in page 402. It was for want of a bona fide and valuable © 


consideration in the purchaser of the estate, that Lord 
Mansfield determined the first deed to be good. 

In the case of Hamerlin v. Millon.) the limitation was 
supported by a valuable consideration directly applying to it. 


In Bovey’s case, the opinion of the Court was extra- _ 
jadicial. The question was, whether a settlement after © 


* 2 Ves, 10. 
} New. on Cont, 396. Siderfin, 133. 1 Ch. Ca. 216. Cro Jac. 158, 
¢ 1 Atk. 266. § Cowp.705. -§ 2 Wills, 356. 4 1 Vent. 195. 
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marriage, but in pursuance of articles before marriage, to Mar, 1819. 
the husband for life, for the wife for life, then to the heirs, —— 
was void against subsequent purchasers for a valuable 
consideration. The Court held there was no color of 
fraud, the settlement being in pursuance of articles before 


marriage. 
In Prodgers v. Langham,* one of the decisions of the 


Court was, that though the deed was void in its creation 
as to purchasers, yet, the marriage having taken effect, 
the first settlement did not remain voluntary. 

Kirk v. Clark, was determined upon the consideration 
of marriage. Though at first voluntary, the deed became 
good in consideration of the marriage. 

In Brown vy. Carter, Lord Alvanly considered the case 
of Kirk v. Clark to be a strong one. 

The subject is well examined by Newland, from page 
$91 to page 405; and in 9 East. $9, Lord Ellenborough 
examines all the leading cases upon the subject, and shews 
conclusively that they establish the position, that purchasers 
for valuable consideration will hold against voluntary con- 
veyances, under the 27th Elizabeth, to the full extent con- 
tended for in this case on behalf of the Defendant. 


Gaston, in reply.—The gift from M’Cree, the father, is 
uot attempted to be impeached: for no one pretends to 
claim as a purchaser or creditor from him. The only 
attempt is to impeach the gift from Alexander, the grand- 
father, to M’Cree, the father. This attempt is bottomed 
on two grounds: ist. The act of 1784, ch. 10; 2d. The 
statute of 27th Elizabeth against fraudulent conveyances, 
to the injury of purchasers. We will examine each ground. 

First, as to the act of 1784:—The Plaintiff denies, that 
whether this statute be now to be expounded, or is regarded 
as having a settled exposition ; whether literally or liber- 
ally, by its words or its equity, it embraces the present 
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Mar, 1819. case. All that he asks is, that the Defendant, after select- 
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ing his ground, shall be obliged to meet him there. 

Taken as res integra, this statute does not embrace the 
case of a parol gift. The preamble recites the mischiefs 
in the contemplation of the Legislature: “ Secret deeds of 
“ gift to children and others, the want pf formal bills of 
“ sale, and a law for perpetuating such gifts and sales.” 
Twice, are gifts, and sales, here recognized and distin- 
guished as different modes of transfer. In regard to the 
first, the injury arises from secret deeds of gift; but as to 
the second, from sales without deed. The first was inju- 
rious, whatever the nature of the property given; but the 
second only injurious where slaves were transferred ; and 
there was a general mischief, that such deeds of gift and 
bills of sale could not be perpetuated. To meet these 
evils, thus distinguished, (“* For remedy whereof,”’) it is 
enacted, that all sales aforesaid should be by deed, at- 
tested. This cured _the second evil. Next, that “ all 
deeds of gift, of whatever kind,” should be proved and 
recorded. This cured the first evil: and lastly, all bills 
of sale and deeds of gift not so authenticated should be 
void. This met and remedied the last mischief. 

It would manifestly seem that the Legislature forbore 
from regulating gifts made by parol. If this intention 
appear, we are bound to presume that they had a sufficient 
reason for declining to act on them. But reasons readily 
suggest themselves. Gifts made to a child on marriage © 
were an established mode of transfer, and highly favored. 
They had the notoriety attending the old mode of feoff- 
ment. The Legislature were not disposed to break in too 
violently on old and fixed usage. Besides, “ every proper 
* gift by parol must be accompanied with delivery and 
“ take effect immediately,” otherwise it was a mere con- 
tract which passed no right, and could not be enforced but 
on sufficient consideration.* But on a sale, “as soon as 
‘‘ the bargain was struck, the progerty of the goods passed 
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* to the vendee, so that property could pass therein in Mar, 1819. 


“ futuro and without delivery.”* It might be thought 
safe, therefore, to leave parol gifts to the operation of 
Common Law principles, and to the statutory regulations 
against frauds, in affirmance of the Common Law. For, 
according to them, they were absolutely void without deli- 
very ; and void against creditors and purchasers, unless 
made bona fide. Honest gifts, attended by a notorious de- 
livery, they might not wish to invalidate. 

But it is objected, that if this act be thus construed, 
evils will be left which it does not redress. To meet these 
evils, to prevent frauds and perjuries, all parol proof must 
be rejected, and this act turned into a statute against 
frauds and perjuries. There is a quackery in legislation, 
as in medicine, more dangerous than entire forbearance. 
To cure all political maladies by a legislative act, as by a 
charm, is an idle hope. Remedies are always best which 
are gradually alterative. Whether parol proof shouid be 
rejected of ordinary transactions, is a grand question, not 
to be decided without much deliberation. It has been 
much questioned, whether the existence of such a rule else- 
where, has not produced more frauds than it prevented. 


— 


shbestet 


At all events, our Legislature have not intimated that © 


perjuries were the evils they meant to cure in regard to 
gifts, but secrecy only. Nor does it follow that the last 
was to be cured as a mad surgeon would cure a wart—by 
amputating the limb. They preferred to tolerate some, of 
which they knew the extent, rather than fly to others they 
knew not of. Whether their decision was wise or unwise, 
is not left to Courts to decide. 

It is further objected, that, according to this construc- 
tion, parol gifts are less restrained than parol sales; and 
this is too gross an absurdity for a Legislature to be 
guilty of. If the danger of abuse in the one case were 
better guarded against by existing regulations than in the 
other, there is no absurdity, but a wise providence in ap- 
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Mar, 1819. plying their vigilance exclusively to the latter.- Practical 
plying s y 


men should make laws to meet actual, and remove proba- 
ble mischiefs, and not to accommodate their acts to the 
fancied symmetry of the theorist. But suppose this exces- 
sive comparative restraint of parol sales were an evil, it 
was proper for legislative remedy, and has obtained it. 
By the act of 1792, ch. 6, amendatory of the act of 1784, 
(universally ascribed to the late Judge Moore as its 
author,) parol sales are freed from this inconvenient 
restraint, and placed precisely where the former act left 
parol gifts. ‘ Bona fide made and accompanied with de- 
“ livery,” they are declared good without a bill of sale. 
The act being made in pari materia, and exactly meeting 
and removing the objections made to our construction of 
the former act, is the strongest legislative declaration that 
our construction is true. 

If, however, these objections had all the weight attri- 
buted to them, they would not avail to enlarge the opera- 
tion of the law, unless the enacting words could, without 
violence, be so interpreted as to comprehend them. In a 
case in $3 Cranch, 155, it was admitted that the terms 
‘all mortgages and deeds of trust whatever,” were suffi- 
ciently comprehensive to take in mortgages as well of per- 
sonal as of real property. But the inquiry was, whether 
these general terms were not to be restricted by a refer- — 
ence to other parts of the act, so as to leave out mortgages 
of personal property: and the Court were strongly in- 
clined to think so, had it not been for the inconvenience 
which would have resulted from such restriction. But 


are there any words in this act, which, taken in any sense, ~ . 


popular or legal, can cover the supposed enactment? A — 
desperate attempt is made to embrace gifis under the word 7 
sales: * all sales of slaves shall be in writing.” 7 

It is admitted that the word “ sale,” in its popular 
sense, not only excludes gifts, but is used in opposition to 
gifts. But it is alleged, that in a technical or legal sense, ~ 
it comprehends gifts. This allegation is believed to be 
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wholly unfounded. The word purchase is applied to real Mr, 1819. _ 


property according to its original feudal meaning, com- 
prehending in it every mode of acquiring lands other than 
by descent. But the word sale never was used either 
popularly or legally, in lands or chattels, to comprehend 
other than transfer by bargain for money or other valuable 
consideration. Purchase, in its legal signification, is not 
the correlative of sale; for it takes in acquisitions by es- 
cheat, occupancy, forfeiture, prescription, and every sort 
of alienation. Purciase, in its popular sense, is the cor- 
relative of sale; and then it means “an acquisition obtained 
“ by way of bargain and sale for money or other valuable 
“‘ consideration.”* . And in regard to personal property, 
gifts and sales are perfectly contradistinguished. “ Gifts 
‘* form one of the modes of acquiring an interest in chat- 
“‘ tels, while contracts form another, and saies are regard- 
*“* ed as one species of executed contracts.”} 

But let it be conceded that the word sale covers every 
mode of transfer, we have a right to insist that the same 
meaning be given to it throughout. ‘The original and 
amendatory act unquestionably form but one statute. There 
it is declared, that sales bona fide and accompanied with 
delivery, are valid without deed. This act received its 
final form in 1792, while the negro was in the hands of 
M’Cree’s father, bona fide, and delivered under a parol gift. 
The Legislature confirm. this gift; they make it perfect ; 
they put it out of the power of Alexander, by collusion with 
any purchaser, to avoid it. After this legislative enact- 
ment, putting it under the shield of the law, how impotent 
the attempt of Houston, six years thereafter, to assail it ! 

It is insisted by the Defendant, that the settled construc- 
tion of this act, by judicial decisions, destroys the gift of 
Alexander to M’Cree, and in fact forbids an enquiry into 
the actual meaning of the act of 1784. On our part, we 
acknowlege that prior adjudications are always entitled to 
high respect, and that, although a few precedents cannot 
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Mar, 1819. make the law, when they are clearly shewn to be erroneous, 
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there is a period, after which it is unwise to disturb them. 
It will be shewn that such is not the case here. But were 
it otherwise, the Plaintiff is entirely satisfied to rest his 
case upon the construction which has obtained. He claims 
to stand on the vantage ground of authority, as well as of 
reason, and is as ready to combat his adversary with deci- 
sions, as with arguments. ; 

The first case to be found in the books, is that of Knight 
vy. Thomas, decided at Halifax, in April, 1796, and report- 
ed in 1 Hayw. 289. It does not appear whether Knight 
claimed under a gift or a sale ; but the case shews that the 
Court and the Bar thought that the act of 1784, did not 
avoid a parol conveyance of slaves between the parties, 
but only as to creditors (and others within the same mis- 
chief) who trusted the donor or bargainor on the faith of 
his visible property. This case is believed to have been 
decided by Judge Haywood alone. 

In September, 1798, was tried the case of Latham v. 
Outen, reported 2 Hay. 66. There Judge Haywood, alone 
on the bench, declared his sense of the act of 1784 to be, 
that it not only required deeds of gift to be recorded, but 
also to give validity to gifts, that they should be made by 
deed and recorded, otherwise the operation of the act might 
encourage secret gifts, which were meant to be discounte- 
nanced. The particulars of the case are not stated, so as 
to enable us to pronounce what part of these observations 
should be deemed, strictly speaking, judicial. But in 
March, 1798, we meet with the case of Hancock v. Har- 
vey, reported in 2 Hay. 86. This case gives us the most 
satisfactory exposition of Judge Haywood’s doctrine. On 
an action of detinue for a slave, which had been given, and 
delivered in the presence of witnesses, and retained in pos- 
session for years, (precisely the case before the Court,) it 


was objected that there should be a deed. Judge Moore 


adopted the construction, which, if the question were new 
now, ought to be adopted: and declared that the act did 
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not require a deed, but only that a deed when given should Max, 1819. 


be recorded. Nor did he content himself with a bare enun- 
ciation of his opinion: he gave his reasons at length with 
his usual perspicuity and force, though the reporter has 
forborne from stating them.~ His brother Judge, being the 
reporter, has given his own reasons at length, and declared 
that in this case'no deed was necessary. For this he as- 
signed two causes: one that neither creditors nor purcha- 
sers were parties to the suit; the other, that “this was 
‘* not a secret transaction, incapable to produce publicity ; 
‘‘ for a delivery is made, and possession openly kept ; that 
“« the act aims only at secret transactions, and that had it 
« been secret and a creditor concerned, a deed would have 
* been necessary.” 

The only authority in point is that of Sherman v. Rus- 
sell, 1 Law Repos. 470, in which a bare majority of the 
Supreme Court gave their sanction to Judge Haywood’s 
construction. That the present case is not concluded by 
that of Sherman v. Russell, is manifest in this, that-the 
very Judge who delivered the judgment in Sherman v. 
Russell, has brought this case up, because he doubts of the 
lay. 

Adopting, then, Judge Haywood’s interpretation thus 
sanctioned, as the law, what is its bearing on the present 
case? It is established that the object of the law was to 
put down secret conveyances of slaves, to the injury of 
creditors or purchasers: that where creditors or purcha- 
sers are, not concerned, as the case cannot come within the 
mischief, the conveyance by parol is good: and that when 
the gift is public and attended with delivery, it comes not 
within the mischief, and therefore not within the purview. 
We are told “ stare decisis,” and we are content to abide 
by decisions ; but we insist that they should be adhered to 
altogether. Secret gifts are within the same mischief as 
secret deeds of gift. Be it so, and let them both be void. 
The remedy against the mischief of secret deeds is to re- 
quire publicity ; and the security against secret gifts is 
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Mar, 1519. to demand notice or publicity. Deeds of gift duly notified 
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are good, because they put the creditor or purchaser on his 
guard ; and on what principle shall gifts be bad, of which 
the creditor or purchaser has been actually informed ? 
Perhaps the Courts were right in extending the operation 
of the law by equity, in order to meet its mischiefs ; but 
assuredly they cannot enlarge its meaning in order to do 
mischief. They may take the liberty of throwing a shield 
over the possession of a bona fide purchaser, but certainly 
not to furnish a mala fide purchaser with a sword, where- 
with to assail the rights of others. All the decisions admit 
that the gift is good between the parties, and is only void 
as against a purchaser or creditor. Assuredly they mean 
a bona fide purchaser ; for an estate acquired by fraud is 
in the eye of the law, as no estate.* Now a purchaser 
with notice of a right~in one from whom he does not buy, 


is always regarded as a fraudulent purchaser ; and here it 


is that the adjudications on the registry acts come in with 
decisive effect. ‘The cases of Le Neve v. Le Neve,} and of 
Chenal v. Nichols,{ on the registry acts in England, state 
that the intention of those acts is to secure subsequent pur- 
chasers against prior secret conveyances ; that the taking 
of an estate after notice of a prior right, makes a person 
a mala fide purchaser, and puts him out of the equity of the 
statute. It is true that these cases were decided in a Court 
of Equity, and not in a Court of Law ; but the principles 
which they contain have been shewn to be equally recog- 
nized in all Courts.§ And as the question here is not of a 
trust binding on the conscience, but of the true construc- 
tion of a statute, there can be but one sound interpretation 
to be given to the act either in a Court of Law or Equity. 

The case of West and wife v. Dubberly has been quoted 
to prove that under the act of 1784, notice to a purchaser 
is entirely immaterial ; but the notice which Loftin had, is 


* Co. Rep. 17. Freeman’s case. {3 Atk. 646. . + 1 Strange, 664. 
§ 1 Burr. 474. Peake’s N. P. 190,191. 10 Johns, 461. 2 Mass. Rep. 
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execution. Clearly such a notice does not affect the pur- 
chaser, provided the creditor had a right to sell. The 
purchaser, under an execution, represents the creditor, 
and is clothed with his rights, and arm@d with his immu- 
nities. 2 John. ch. Rep. 50. If the gift under which the 
Plaintiff claimed, was void as against the creditor, for 
whose benefit the execution issued, the purchaser under 
such credito had also a right to avoid it. 

The attempt which has been made to turn the Plaintiff 
round and send him into a Court of Equity for relief, is 
extraordinary. The letter of the act does not require a 
deed: the estate, as between the partics, passed by parol 
gift and delivery. But the Defendant claims that he 
should be protected by the Equity of the statute in his sub- 
sequent purchase; and when this claim to protection is 
repelled, by shewing that his parchase is not within such 
Equity, then he objects to the validity of this answer in a 
Court of Law. In other words, he insists that an equita- 
ble enlargement should be given to the operation of the 
statute to protect his iniquitous claim, and sends the Plain- 
tiff to a Court of Equity to be relieved against the ini- 
quity of this equitable construction ! 

It is argued, that we must follow analogous decisions on 
the 27th Elizabeth; and these declare that notice to a 
purchaser of a prior voluntary conveyance will not pre- 
vent his avoiding if. Before the revolution there was a 
strong current of British authorities, many of which are 
mentioned and commented upon by the Defendant’s coun- 
sel, establishing the principle that a voluntary conveyance, 
if bona fide made, was not void against a subsequent par- 
chaser. It seems, however, that it has since been settled 
that a voluntary conveyance is neccessarily fraudulent 
against such purchaser. It had been early decided that a 
conveyance actually fraudulent could not be sustained, be- 
cause of notice: and as a voluntary conveyance is in pre- 
sumption of Law now deemed fraudulent, the notice avails 
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Max, 1819. nought against it. This doctri:te is not only repugnant 
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to reason, 1 Fonb. 278, but is admitted by the most intel- 
ligent English Judges to be erroneous: and while they 
follow it because it is too firmly fixed to allow them to act 
freely, they lamen®the necessity which permits them not 
to exercise their own understanding.* And why should 
we imitate an avowed error? The decisions made in Eng- 
land bind not our Courts. ‘They have been made on the 
statute of Elizabeth—not on our act of 1784. They relate 
to voluntary conveyances of lands, and have no operation 
on a gift of chattels. These decisions ought to be regarded 
by us as beacons to indicate error, not as guides to truth. 
. 2d. The attempt to impeach Alexander’s gift as fraudu- 
lent under the statute of Elizabeth 27th, has been (compa- 
ratively) but little relied on. The statute of 15th Eliza- 
beth for the protection of creditors is re-enacted in this 
State.—Scee act of 1815, ch. 58. But that of the 27th Eli- 
zabeth for the protection of purchasers has not been re- 
enacted. The Legislature probably thought that the com- 
mon law afforded purchasers all the protection which was 
desirable, when it avoided conveyances made to their 
injury, which were actually fraudulent. But the statute 
of 27th Elizabeth, by its terms, as well as its invariable 
construction, operated only on conveyances of real estate, 


or interests in real estate. Gifts and conveyances of 


chattels have been left in England, and ought to be left 
here, to the operation of the Common Law. That sus- 
tains them if honest, and annuls them if fraudulent. But 
even in England, in regard to gifts. of real estate, and 
under the most rigid construction of the statute of 27th 
Elizabeth, such gifts have never been deemed purely 


voluntary, if they appeared to contain some conventional . | 


stipulations, some reciprocity of benefits, something in the 
nature or spirit of a contract, and point out any object or 
motive beyond the indulgence of affection or claims of 


"* 2 Bro. ch, 148. 9 East.71. 4 Bos, & Pul. 332, 
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kindred.* Here, if an actual contract be not shewn, one Mar, 1819. 
RS 


is clearly implied. At all events, the Jury ought to have 
been left at liberty to find a contract, instead of being 
peremptorily instructed by the Court that the Law was 
with the Defendant. M’Cree marries the daughter of 
Alexander, and thereby relieves Alexander from the legal 
obligation of maintenance. A gift made to M’Cree, at the 
moment he renders this valuable consideration to Alexan- 
der, ought to be regarded as being an equivalent and in 
the nature of a recompence therefor. It is not a gift 
purely voluntary. 


‘4 


Hat, Judge.—There can be no doubt but that. the 
Plaintiff would be entitled to recover on Common Law 
principles. ‘The slave Maria was given by Alexander to 
his son in law, M’Cree, who had notorious possession of 
her for six or seven years. He then gave her to the Plain- 
tiff, his son, who was an infant, and remained with Alex- 
ander, his grandfather, after his father’s removal. Some 
time afterwards, Alexander sold the slave to the Defen- 
dant. It is not pretended that these gifts were not bona 
Jide made: and, therefore, whether if the first gift had 
been made in secret, and the father in law had retained 
possession of the slave so given, and had afterwards sold 
her to a purchaser for a valuable consideration without 
notice, it would have amounted to one of those cases of 
fraud, which Lord Mansfield says, the Common Law 
would have reached without the aid of any statute 3+ or 
whether a right was thereby created in the donee, although 
fraudulent, which could not be divested by him who after- 
wards acquired a right without fraud,t it is not necessary 
now to decide. 

But it is necessary to consider, ist. Whether the statute 
of the 27th Eliz. ch. 4, interposes any obstacle to the 


* Roberts on Fraud. Convey. 65 to 103. + Cowp. 434. 
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Mar, 1819. Plaintiff’s recovery? and if not, 2d. Whether he is pre- 
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vented therefrom by our act of 1784, ch, 10, sec. 7? 

I think the statute of the 27th Eliz. does not extend to 
this case; because the subject in controversy is a personal 
chattel, and that statute in express terms extends only to 
real property and leases for years. It declares that all 
covinous and fraudulent conveyances of lands, tenements 
and hereditaments, shall be void as to subsequent pur- 
chasers for valuable consideration. No words .are used 
which comprehend personal property. If the rule be ap- 
plied, “ that statutes made in suppression of fraud should 
** receive a liberal construction,”* the statate does not 
embrace the present case. The statute of 15th Eliz. in 
favor of creditors, speaks not only of lands, &c. but also 
of goods and chattels; and if it had been intended. that 
the statute of 27th Eliz. should extend to goods and chat- 
tels, it would have been so expressed. It may be further 
observed, that the statute of 15th Eliz. in the third section, 
declares that the parties to such fraudulent conveyances, 
as it is made to avoid, shall incur the penalty of one year’s 
value of the land, and the whole value of the goods and 
chattels: but the statute of the 27th Eliz. which inflicts 
the same penalty as to lands, &c. is altogether silent as to 
personal property. 

But admitting that the statute extends to goods and 
chattels, and that the gift to the Plaintiff was legal and 
not affected by our act of 1784, it would be with difficulty 
that I could bring my mind to adept such a construction 
of it as would prevent a parent from acting in obedience 
to one of the most sacred duties imposed upon him by the 
laws of nature, that is, making suitable provision for his 
children. When a child marries, and separates from his 
or her parent, the first thing that occurs to the mind of 
the parent is, what part of his property, in justice to him- 
self and perhaps to other children, ought he to give by 
way of advancement. Perhaps, as in the present case, he 
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can spare a negro girl to assist his daughter: when he Mar, 1819. 
P gro § $ 


has done this, he thinks he has only done his duty, and 
the world thinks so too. Keeping out of view adjudica- 
tions on the subject, let us see whether the Parliament of 
England thought otherwise when they passed the statute 
of the 27th Eliz. In the preamble, as well as in the body 
of the statute, fraudulent conveyances are complained of, 
and declared void in favor of purchasers for money or other 
good consideration. In the proviso contained in the fourth 
section, it is declared that the statute shall not extend to 
purchasers upon or for good consideratian and bona fide. 
The result seems to be, that as the conveyances sought to 
be set aside were made upon a good consideration and bona 


fide, they were not fraudulent, and therefore not within: 


the statute. And in this sense are the same words used 
in the statute of the 13th Eliz. But it has been decided, 
that although in the preamble and body of the act, the 
conveyances there spoken of are set aside in favor of sub- 
sequent purchasers for money or other good consideration, 
that the words “ good consideration” mean valuable consi- 
deration.* The necessity of the case required this con- 
struction ; because, if it had been held that conveyances 
should be set aside in favor of subsequent purchasers for 
a good consideration, this dilemma must have been encoun- 
tered, that conveyances for a good consideration and bona 
fide, spoken of in the proviso, must be set aside in favor 
of subsequent purchasers for a good consideration ; which 
’ would be absurd. It was therefore unavoidable that the 
words “ or other good consideration,” in the body of the 
act, should be construed to mean valuable consideration. 
But it has also been decided, that as the words “ good 
consideration,” in the body of the act, mean valuable cox- 
sideration, the same words in the proviso in the fourth sec- 
tion mean the same thing. - Surely they ought, if there be 
the same necessity for it. We have seen, in the case first 
put, that there is a necessity for it. In the case last put, 


* 3 Co. 85, 
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we not be governed by the plain import of the words? By 
doing so, the child would retain what justice required the 
father to give it, and what he had given bona fide ;. and 
not be dispossessed whenever the whim and caprice of the 
parent might cause him to sell it to a purchaser for valua- 
ble consideration, whether he had notice or not of the gift 
to the child: But, says Newland, in his Essay on Con- 
tracts,* after reciting the arguments on both sides of the 
question, * Although these arguments may shew that a 
‘* different construction, with respect to voluntary convey- 
** ances founded on a meritorious consideration, ought at 
** first to have been, put on this statute, it is now too late 


‘* to dispute this point; it having been settled by several 


** solemn decisions, that such conveyances, notwithstand- 
** ing the merit of their consideration, are, with respect 
** to purchasers for valuable consideration, fraudulent and 
“ void.” 

Be this as it may, the Law was understood differently 
in 1777,f shortly after we separated from the mother 
country. And if the Law, as then declared by Lord Mans- 
field, meets with our approbation, it would be wrong to 
sacrifice our opinions to decisions which may have taken 
place since; more particularly, as I think, the construc- 
tion then put upon the statute is more suitable to the nature 
of personal property in this State than a contrary one. 

I am aware that some decisions have taken place in this 
State, which indicate that those who made them thought 
differently. But it may be observed, that the question we 


_are now considering was not made. In the case of Ingles 


v. Donaldson,+ which was an action brought for a slave, 
it is to be regretted that the question was not made; as 
we could have had the opinion of Judge Haywood on it. 
No one holds his judicial opinions in higher estimation 
than Ido. But it will be readily seen in that case, that 
the Court took it for granted that the statute applied te 


* Newl, 408. tT Cowp. 710. + 2 Hayw. 57. 





- We 























SUPREME COURT OF NORTH-CAROLINA. 


the case, and its mind was only occupied in the proper Mar, 1819. 


application of the principles of the statute. The cases 
referred to in Ingles v. Donaldson prove this.* They 
were cases of real property, and prove nothing against 
what I now contend for. 

But if this statute be not in the way of a recovery, we 
are, secondly, to inquire whether the act of 1784 operates 
to prevent it. 

I am satisfied, for the reasons given in Sherman v. Rus- 
sell,t that the act of 1784 requires that all gifts, as well 
as sales of slaves, shall be in writing; otherwise, as there 
expressed, it would follow that parol gifts, although the 
donee did not remain in possession after the gift, would 
be good, and a parol sale for a valuable consideration, 
and accompanied with possession, would be void: a dif- 
ference between gifts and sales which I think the Legisla- 
ture never intended. And were we now, for the first time, 
to fix a construction on the act, I would say, that all parol 
gifts and sales should be void as between the parties 
thereto; that no person should be divested of his property 
in slaves by parol evidence; that a title to slaves should 
not be conveyed to any person by parol ; and that all such 
titles should be, as the act emphatically expresses it, void. 
But this question has been put to rest by the case of 
Moses Knight and wife v. Theophilus Thomas,+ amongst 
others. In that case it was said, that it had been decided 
by the Court that a parol conveyance of negroes was good 
as between the parties, but was void as to creditors; as 
well creditors after the conveyance as those who were 
such at the time; and with those decisions the Court in 
that case agreed. And in an anonymous case reported in 


2 Hay. 86-7, it was held by the Court, that as the slave © 


was delivered and the possession kept by the donee’s 
guardian, no deed of gift was necessary, because creditors 
and purchasers were not concerned. There was certainly 
another reason, and that created by the act, and that was, 


, 


* Buller Ni. Pri. 260. 5Co.60. 10. Rep. 467, 41 Hay. 289. 
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slaves, except a written conveyance for them be produced 
against him; for, in this respect, he was shielded as by 
the statute of frauds and perjuries. 

The act declares that “ Whereas many persons lave 
been injured by secret deeds of gift to. children and 
others, and for want of formal bills of sale for slaves, 
and a law for perpetuating such gifts and sales, for 
remedy whereof, &c. Be it enacted, that all sales of 
slaves shall be in writing,” &c. The remedy was for 
creditors and purchasers, for none others could be injured ; 
as to them, all gifts and sales of slaves not in writing 
were void: more particularly as to purchasers; for laws 
had been enacted before that time for the benefit of cvedi- 
tors. If the law then required that all conveyances of 
slaves should, as to them, be in writing, it followed that 
sales and gifts not in writing should be void, and the ori- 
ginal owners, as to creditors and purchasers, should still 
be considered as the legal owners, so that they could con- 
vey the property in slaves to subsequent purchasers by 
deed, whether such purchasers had notice of a former gift 
or sale without deed or not: for, if they had notice, they 
thereby knew that such sale or gift, as to them, was void. 
It would not do to say that the title of sach donce or ven- 
dee depended upon the fact, whether the subsequent pur- 
chaser had notice or not. ‘The act of 1784 declares such 
gifts and sales to be void, but says nothing about notice. 
If the act under such circumstances declares the Defen- 
dant’s title to be good, we have no right to say that it 
shall not be good, because another circumstance does not 
appear; namely, that he purchased without notice. This 
is not like the case, where a person has a title made to 
him, knowing at the same time of another person’s equit- 
able title to the same property. In such case the legal 
title would prevail at Law, but the person obtaining the 
legal title would, in Equity, be considered a trustee for 
the equitable claimant. So in this case, if the Defendant 
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that he had notice of the Plaintiff’s claim when he pur- 
chased, perhaps he would not, on that account, meet with 
redress. But here we can only notice legal rights. In 
the case of Latham v. Outen,* it was not only decided that 
upon a gift made by a parent to a child, a deed of gift 
shall be executed and proved and registered, but that a 
subsequent purchaser, as Latham was, should be entitled 
to the property in case there was no deed. No question 
was then made whether Latham had notice of the gift to 
the daughter or not; and I take it for granted, that the 
Court considered that circumstance immaterial, or notice 
would have been taken of it as weighing something for 
one party or the other. Upon full consideration of the 
“case, I think the rule for a new trial should be discharged. 


Henperson, Judge, concurred in opinion with Judge 
Hall. 


Taytior, Chief-Justice, contra. Ido not intend to in- 
quire whether the act of 1784 was correctly construed at 
first, because whatever my individual opinion might be, a 
series of decisions to the same effect, long known to the 
public, acquiesced in by the Legislature, and sanctioned 
by the Court of dernier resort, must be considered as esta- 
blishing the Law. But it cannot be denied, that those 
decisions have been the result of an equitable construction 
of the act, placing within its action parol gifts, because ’ 
they were within the mischiefs designed to be suppressed ; 
and taking out of its words, and giving validity to gifts 
between the parties, where there were no creditors or pur- 
chasers, because it was for the protection of their rights, 
and for that object alone, that the act was made. 

To my mind it seems fair and conclusive reasoning, 
that the spirit of this interpretation shall be pursued 
through its consequences, and that every parol gift, which 
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of the act of 1784, shall be defensible under the same act, 
not only where there are no Creditors or purchasers, but 
likewise, where there are none whose rights can be af- 
fected by the construction. It may be supposed, that if 
the Legislature had explained themselves fully upon the 
subject they would have said, * So far as these parol 
** gifts have a tendency to injure other persons, to wit: 
** creditors or purchasers, we mean to put an end to 
“them. The injury may be effected by fraud, or by se- 
*‘crecy, one of its badges; and the presence of either 
** shall render the gift a nullity against those persons. 
“ Whatever may be the character of the gift, however, it 
** shall prevail against the donor, and all volunteer claim- 
* ants under him; to the end, that, if it be fair, the donor 
** shall not be enabled to practise a fraud upon the donee 
* by resuming the gift, and if it be fraudulent, that the 
** donor may be punished for having practised it.” So far 
as any number of cases has settled the construction of 
the act, they have been guided by the spirit of this reason- 
ing, to the utmost extent of which I should be willing, to 
go in any future cases; giving effect to the probable in- 
tent of the Legislature, by putting down parol gifts, when 
made to the injury of others, but sustaining them, when 
that consequence cannot possibly be produced. 

I will now briefly examine the character of this trans- 
action as it appears upon the case stated: Upon the mar- 
riage of his daughter with William M’Cree, Alexander 
gave him, by parol, the slave sued for: the gift was ac- 
companied with a delivery, and followed by seven years 
possession in the son in law. The obvious motive of the 
gift was, the duty of providing for a child on her establish- 
ment in life; the consideration of it was marriage, which, 
says Lord Coke, is more esteemed in the Law than any 


other, “ in respect of alliance and posterity.” The mar- 


riage consideration has been, from early times, considered 
sufficient to raise an use, on account of the benefit derived 
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to the father by the advancement of his child, and his be- Max, 1819. 
ing relieved from the charge of maintenance ;* and it is pom 
such a consideration as makes a conveyance good against v. 
purchasers under the statute of 27th Elizabeth. ‘There — 
was not the slightest ground to impugn the fairness ofthe 
transaction between Alexander and his son in law, unless 

it could be imagined that he intended, when he made the 

gift, to deceive some future purchaser. I should be un- 
willing, without a necessity enforced by the plain meaning 

of the words of the act, to annul a transaction charac- 

terised by so much fairness, and to enable a third person 

to gain prosperity at the expense of an innocent and meri- 

torious acceptor of a parent’s bounty. 

Nor does the act, in my opinion, require a construction 
favorable to a purchaser with notice, where the gift be- 
tween the parties was fair in itself. ‘There is a solid rea- 
son why notice to a subsequent purchaser should make no 
difference, where the first transaction is fraudulent: for 
then, when he has notice, he knows also that it is void; 
and to prefer the: purchaser’s title in such case, is to dis- 
countenance and suppress fraud. There is an obvious dif- 
ference between u gift really meant by the parties to de- 
ceive some third person, and one which is fair and upright 
in itself, but which the Law, in pursuit of a certain policy, 
pronounces void against a subsequent purchaser. In the 
latter case, the inquiry whether the purchaser had notice 
forms an indispensible ingredient in the justice of tie case; 
and when the notice is fixed upon him, it stamps his claim 
with the odium of attempting to divest the title of a prior 
owner, whose acquisition was not only fair, but, as in this 
case, singularly meritorious. Hence the regret expressed 
by the English Judges, that the constructions upon the 
statute of 27th Elizabeth should have rendered voluntary 
conveyances void against subsequent purchasers with no- 
tice. Admitting the voluntary conveyances to be fair 
also, this regret is perfectly natural; but would be alto- 
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fraudulent in fact. In truth, it is only by a process of 
subtle and artificial reasoning that voluntary conveyances, 
made bona fide, are brought within the operations of that 
statute: such as making a subsequent sale a proof of an 
original intention to deceive. From persons aware of this, 
it is not surprising to meet with the following observa- 
tions: In Evelyn v. Templar,* Lord Thurlow said, 
** that although it would have been as well, at first, if the 
** voluntary conveyance had not been so little thought of, 
** yet the rule was such, and so many estates stand upon 
“it, that it cannot be shaken.” In Doe v. Martyn,} 
Mansfield, Chief, Justice, “* regretted that it had ever been 
** decided that even notice of the prior settlement would 
* not defeat a subsequent purchase.” In Doe v. Man- 
ning,t Lord Ellenborough says, “ it would have been bet- 
“ter if the statute had avoided conveyances only against 
* purchasers for valuable consideration, wilhout notice of 
“‘ the prior conveyance.” ‘These remarks, and many 
others scattered through the books,§ render it probable 
that a wrong construction has been put upen the 27th 
Elizabeth; and that if it were now to’be construed for 
the first time, purchasers with notice would not be pro- 
tected by it. The English Judges are fettered by a long 
chain of precedents. We are not so; bat at liberty to 
adopt that construction of the act of 1784, upon this point 
at least, which is more consonant with the views of the 
Legislature. : 

In a gift fairly made, which this undoubtedly was, I am 
unable. to distinguish between the donor and voluntary 
claimants under him, and a purchaser with notice, except 
to the disadvantage of the latter. Against the donor, the 
donee is protected in the enjoyment of the property, be- 
cause gifts between them were not the mischiefs intended 
to be suppressed. Shall a person “ fully apprised of the 
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and bottom his title upon an act, the preamble of. which 
speaks only of the injury done by secret deeds of gift? ‘To 
him, most clearly, the gift was no secret: he paid his 
money with his eyes open, and with a mind fully consci- 
ous that he was buying property which, according to every 
principle of honesty and rectitude, belonged to another 
person. In this view of the case, I am unable to bring 
my mind to a construction of the act of 1784, which shall 
prefer the title of the purchaser with notice to that of the 
donee. For I believe the effect of such a construction will 
be to suppress fraud in one shape, and cherish it in a dif- 
ferent and more odious one. 

On the remaining question, whether notice be a fit sub- 
ject for consideration in a Court of Law, I have no doubt. 
If the just construction’ of the statute will not sustain the 
title of a purchaser with notice, he is no more entitled to 
the support of a Court of Law than to that of a Court of 
Equity; for the true meaning of a statute is equally 
within the cognizance of both Courts. In all cases of 
fraud too, they have concurrent jurisdiction. The mala 
Jides here consists in the purchaser’s assisting the donor 
to defraud the donee; and the fact being established by 
means of the notice, neither Court ought to sustain the 
title. If the act is silent as to the notice, so likewise are 
the 27th Elizabeth, and what are called the registry acts : 
yet the cases cited shew that the question has been consi- 
dered in both; to which may be added Cro. Jac. 158, 
where the want of notice is a fact stated in the case, on 
which the Law was pronounced. And as to considering 
notice at Law, many cases shew that it may be done.* On 
this head of notice the case presents a question which has 
never been decided in this Court, nor has the Law been 
settled by any current of decisions on the circuit. The 
case of a purchaser at a sheriff’s sale is not applicable ; 
for he is armed with the rights of, and stands on the same 
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case is in favor of the Plaintiff, and for the reasons I have 
given: but, as both my brothers think differently, there 
must be judgment for the Defendant. 


Forrest 
v. | Prom Halifax. 
Hart. 


A. and B. made a wager ona horse race in 1816. The money was de- 
posited with a stakeholder, and, after the race was run, A. demanded 
of the stakeholder his deposit. The stakeholder refused to return the 
deposit, and A. brought an action for money had and received. A. is 
entitled to recover; for e 

The act of 1810, ch. 14, prohibits the creation of any right on the event 
of a horse race, and leaves the parties, as to any remedy, precisely 
where they were if no such agreement had been made. 

As long as the money remains in the hands of the stakeholder, it belongs 
to him who has the /egal right ; and the legal right, which was in the 
person depositing, when the deposit was made, cannot be divested out 
of him and placed in another by the event of an illegal wager. 

Whilst the money is in transitu; before it comes to the actual possession 
of the winner, by the direction of the loser to pay it over, after the 
event, or by his omitting to forbid the payment, when he might, if he — 
thought proper, it is subject to be reclaimed by the person who made 
the deposit. 


This was an action for money had and received. The 
Plaintiff and -Henry Hunter made a wager on a horse 
race in the year 1816. The money was deposited in the 
hands of the Defendant as a stakeholder. After the race 
was run, the Plaintiff demanded of the stakeholder a return 
of his deposit, which was refused, and this suit was — 
brought to recover it. The presiding Judge refused to — 
admit any evidence to shew which of the parties won the 
race, and instructed the Jury, that if the Plaintiff de- 
manded his deposit of the stakeholder, after the race was 
run, and before it was pri dyer, to Hunter, he was enti- 
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tiff, for the amount of the deposit and interest fromthe + 


time he demanded it of the stakeholder. A rule for a new v. 
trial being obtained by the Defendant, the same was dis- 
charged by the Court, and the Defendant appealed. 


Hart. 


Mordecai, in support of the rule-—The act of 1810, ch. 
14, declares in its preamble, that “ Horse-racing is pro- 
ductive of many evils to the good citizens of the State,” 
and therefore avoids all contracts respecting it. When a 
man comes for relicf into a Court of Justice, he comes 
with an ill grace, when, by his own shewing, he has been 
guilty of an offence to the Laws, and the loss for which 
he asks relief has been brought upon him by his contempt 
of them.* Jn pari delicto, melior est conditio possidentis.” 
In Lowrie v. Bordieu,} Lowrie paid his money on a 
wager, waited till it had been won by Bordieu, and thén 
sued to recover his stake; and it was held he could not 
recover. In Andrew v. Fletcher,t Andrew paid his mo- 
ney on a wager which he won, Fletcher. refused to pay, 
and Andrew sued for his stake, which it was unconscien- 
tious in Fletcher to retain. But the Court held he could 
not recover, and that the principle was the same as in 
Lowrie v. Bordieu. 

The act of 1810, ch. 14, against horse-racing, is copied 
from the act of 1788, ch. 5, against gaming. In Hodges 
v. Pitman,§ this Court decided that money fairly won and 
paid over could not be recovered back. If then the money 
had been paid by Forrest, it could not be recovered back. 

Does the intervention of a stakeholder make any differ- 
ence? Consider the character of a stakeholder: for what 
is he constituted? The parties being unwilling to trust 
to the honor of each other, it becomes necessary to the 
execution of a contract that a third person should step in 
as their mutual agent, with such powers as may be neces- 


* Parks Insur. 8. ¢ Doug. 451, 467. 8 Johns. 147. 
+ 3 Term Rep. 266. 2do. 162. § 2Law. Repos, 394, 
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sary and sufficient to secure the performance of their con- 
tract. His powers are coextensive with this necessity : 
where the necessity ceases, his powers cease. He-has all 
power necessary to the execution of the contract, to wit: 
to keep the money in his hands until the event is decided ; 
and when decided, to pay it over to the person to whom it 
belongs. But were he permitted to pay it to the loser, 
it would defeat the execution of the contract, and be a 
manifest breach of trust. 

The action for money had and received, lies where De- 
fendant has money which he cannot with a safe conscience 
keep; but not for money which is due in point of honor 
or conscience from the Plaintiff, although the payment 
could not have been enforced by Law.* 

Howson v. Hancock} only decides that when the money 
is paid over by consent of the loser, he cannot recover it 
back. In Cotton vy. Thurland,t Lord Mansfield says, 
“If the Defendant in this case had paid over the money 
“ to the winner, perhaps he would not have been answer- 
‘* able, but here it is still in his hands.” He clearly does 
not mean if he had paid it over with the assent of the 
loser; for then he could not have been liable. He means 
under the circumstances of the case, forbidden as he was 
to pay it. In that case it appeared that the wager was 
not decided : there was a dispute who was the winner. 

The proper view of the case is this: Where the wager ~ 
is legal, and such as might be recovered, the stakeholder 
cannot return the stakes without the assent of both par- — 
ties, for each has an interest in the whole. Where the 
wager is illegal, there is a locus penitentie to each, until 
the event is decided, and either may, without the assent of 
the other, reclaim his stake. And this is, because the 
Law will afford to every man about to violate it an oppor- 
tunity to stop and retrace his steps. But after the event 
is decided, the-repentance comes too late, and the Law 


~ * 2 Burr. 1005. Evane'sBasays, * + 8 Term Rep. 575. 
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to interfere to aid either party. They do not trust to the 
Law in making their contract: they trust to the stake- 
holder, and should look to him alone. 


Henperson, Judge, delivered the opinion of the Court: 


We must draw the rules by which this case is to be de- 
cided, from other sources than those of moral justice. 
They flow entirely from the act of Assembly which prohi- 
bits the creation of any right on the event of a horse- 
race, and leaves the parties, as to any remedy, precisely 
where they were, if no such agreement had been made. 
And were it not that I am bound down by decisions, I 
should say that all money or other thing paid or delivered 
on any such event is still the property or right of the ori- 
ginal owner. For it bears no analogy to a gift, where 
the property cannot be recovered back, although there is 
no consideration, but a delivery ona vicious consideration, 
which can give no right. But it is now too late to con- 
tend that money can be recovered back after it has been 
actually paid in discharge of an illegal wager. 

In all the cases where money has been deposited with 
an agent or stakeholder, it has been attempted to retain it 
or_to justify the delivery to the winner, upon the ground 
only of the possession of the stakeholder being the posses- 
sion of the winner, and that there was nothing left for the 
loser to do: that as far as he was trusted, he had done all 
he had to do; thereby acknowledging the general rule, 
that until paid it was recoverable by the person who made 
the deposit. It appears to me extremely clear that as 
long as the money remains in the hands of the stakeholder, 
it belongs to him who has the “ legal right ;” and’ the 
legal right, which certainly was in the person depositing, 
when the deposit was made, cannot be divested out of him 
and placed in another by the event: it an rae 9 o%8 
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will leave him as it finds him.* Courts of Law ought not Mar, 1819. 
, Forrest 


Vv. 
Hart. 





































CASES ARGUED AND DETERMINED IN THE 


Rights cannot be divested and created by such means. 
The fact is, it was once his, and nothing has taken place 
which in law has divested it. I need not examine autho- 
rities to prove these positions ; the principles are admitted 
in all the cases, and it is quite possible that in some they 
have been misapplied. The case in 7 Term Reports, 535,* 
is badly reported ; the argument of the counsel and the — 
opinion of the Court do not fit the case stated, which is 
very clearly an action brought by the winner, not the loser, 
either against the party or the stakeholder ; foras against 
either he was clearly entitled to recover the 1001. the 
amount of his deposit, but not the 300/. the sum alleged 
to be won; for on what pretence could either the loser or 
stakeholder retain it? Iam only surprised that so plain 
a case should have engaged the attention of the reporter. 

In the case in East, it is taken for granted that if the mo- 
ney be not paid to the illegal claimant, it may be recover- 
ed back ; and it was insisted that giving him credit on the | 
books of the broker, who effected the illegal insurance, — 


was a paying over, or amounted to a payment ; and there- 
fore could not be recovered against the broker, who was 
the agent or stakeholder of both parties. But it was said 


* This was an action of assumpsit on an agreement made on the 14th ~ 
January, 1797, by which the Defendant, in consideration that the Plain- 
tiff had paid him 100/. agreed to pay him 300/. “ if articles forming the ~ 
“ basis of a peace, and signed by some official characters, by which hos- — 
* tilities would cease and would not recommence, were not settled be- © 
“tween England and France on or before the 14th September, 1797.” — 
The declaration also contained the common money counts.. On the trial 
at Westminster Sittings before Lord Kenyon, Ch. J. it was admitted that _ 
the wager was illegal, and that the Plaintiff could not recover on the spe- — 
cial count ; but, by the direction of the Judge, the Plaintiff obtained a — 
verdict for the 100. paid by him to the Defendant. A motion was made — 
to set aside the verdict, and the Court of King’s Bench refused to.allow — 
the motion ; saying it was more consonant to the principles of sound po- — 
licy and justice, that wherever money has been paid upon an illegal con- 
sideration, it may be recovered back again by the party who has thus im- 
properly paid it, than by denying the remedy, to give effect to the illegal 
contract; and they referred to the case of Cotton v. Thurland, 5 Term 
Rep. 405. 
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recovered. That case is much stronger than this, by rea- 
son of the credit entered on the books of the broker, We 
are well warranted in saying, that whilst the money is in 
transitu, before it comes to the actual possession of the win- 
ner by the directions of the loser to pay it over, after the 
event, or by his omitting to forbid the payment when he 
might if he thought proper, it is subject to be reclaimed by 
the person who made the deposit. The rule for a new 
trial must be discharged. 


Shipp 
v. | From Wilkes. 
M’Craw. 


A. charged B. with having stolen a note from him “ in the county of Ha- 


“ lifax, in Virginia.” These words are actionable. 


It was proved on the trial, that the stealing of a note was a larceny by 


the laws of Virginia, at the time to which the charge referred. It 
would seem, that the Plaintiff can recover without proof of this fact—For 


Although the crime may have locality, the effect of the imputation will 
_follow a man wherever he goes; and therefore the law gives a remedy* 


for imputations, which if believed, and even proved, cannot subject the 
accused to any future prosecution. As where a pardon is granted 
after the commission of the offence, but before the speaking of the 
words. 


The gravamen in an action of slander, is social degradation, and not the 


risk of punishment :- and the rule to test the question, whether the 


_ words be actionable or not, to-wit, Does the charge impute an infamous 


crime? is resorted to, to ascertain the fact, whether it be a social de- 
gradation, and not whether the risk of punishment was incurred. And 
this rule is the test of that: for those who are punished for infamous 
crimes are degraded from their rank as citizens, they lose their privi- 
leges as freemen, their liberam legem and are no longer boni et legales 
homines. 


his was an action of slander, and the slanderous words 


charged in the declaration were, * That Shipp had stolen 


‘a note from the Defendant, i ounty of Halifax, in 
ee me, : 
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Mar, 1819. “ Virginia, and presented the note to J. Unthank, and 
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“ tried to draw the money. That if Shipp did not make 
“a fair settlement with him, the Defendant, he would put 
“ Shipp in the Penitentiary : that he could, and would: | 7 
“ that he had spoken to a Lawyer and was advised he 
* could do so.” It was given in evidence upon the trial, 
that the stealing of a note, as charged in the declaration, 
was a larceny by the laws of Virginia, at the time to which 
the charge referred. ‘There was a verdict for the Plaintiff, 
and the presiding Judge sent the case to this Court for the 
opinion of the Judges, whether the Plaintiff was entitled 
to judgment. 














Tartor, Chief-Justice—The case states that it was 
given in evidence upon the trial, that stealing a note is ~ 
larceny in Virginia ; and we know that it is so in this 

State. Although it be true, that for such a larceny com- 

mitted in Virginia, a man could not be liable to punish- 

ment here, yet to impute that crime to a man, tends not | 
less te his degradation and loss of cast in society, than if 
it exposed him to a prosecution. A person cannot escape — 
from the odiam and disgrace fixed upon his character by — 
the charge, because he is no longer in the state where he 
is :unishable : for although the crime may have locality, — 
the effect of the imputation will follow a man wherever he — 
goes. It would seem to be a great defect in the law, if | 
words which are so calculated to injure a man’s character, | 
should cease to be actionable, because the slanderer added — 
something to them which shewed that the Plaintiff was not — 
liable to prosecution in the State where the words were 
spoken. Such a principle would tend most effectually to — 
withdraw from character the protection which the lawnow — 
justly affords it; and would operate most injuriously in — 
the United States, where the people are frequently seeking _ 
new settlements, with a view of improving their fortéiits, — 
lwhen a fair character is not unfrequently the most che- 

rished portion of the capital they bear with them. Fortu- 
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books furnish many cases of unquestionable authority, in 
which a remedy has been given on account of imputations, 
which, if believed, and even proved, could not subject the 
Plaintiffs to any future prosecutions. 

In Caddington v. Wilkins,* a pardon was granted after 
the commission of the offence, but before the speaking of 
the words ; and the Plaintiff was held entitled to his action. 

In Carpenter v. Tenant,} the Defendant said, “ Robert 
«< Carpenter was in Winchester jail, and tried for his life, 
‘«* and would have been hanged had it not been for Liggett, 
‘¢ for breaking open the granary of Farmer 4. and steal- 
“* ing his bacon.” 

In Gainsford v. Tuke,{ the words were, * Thou wast 
“in Lancaster jail for coining.” The Plaintiff replied, 
‘‘ If I was there, I answered it well enough.” * Yea,’ 
said the Defendant, “ you were burnt in the hand for it.” 

In Boston v. Tatham,§ the action was brought for say- 
ing, the Plaintiff was a thief and had stolen the Defend- 
ant’s gold. It was contended in arrest of judgment, that 
the words not being certain as to time, they might be ta- 
ken to refer to the time of Queen Elizabeth, since which 
there had been divers general pardons, in which case no 
loss could happen from the scandal. But the Court said, 
it is a great scandal to be once a thief; and that although 
a pardon may discharge the punishment, yet the scandal 
of the offence remains. 

In neither of the preceding cases, could the Plaintiff 
have been liable to a future prosecution: for in one he had 
been pardoned, in another acquitted, and in another pun- 
ished. And in Boston v. Tatham, the Court expressed an 
opinion, that even allowing that the words fixed the offence 
to a period, since which the liability to the punishment 
must have been discharged by a general pardon,’ yet that 
the words were actionable, as the scandal of the. offence 
remained. The same ductrine has been affirmed in the 


* Hob. 81. + Rep. Temp, Hard, 339, $ Cro. Jac. 536, § Do. 622. 






nately the law does not sanction such a doctrine : for the Max, 1819, 
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Mar, 1819. Supreme Court of New-York, where it was held that an 


. 
Shipp 
v. 
M’Craw. 


action of slander would lie for charging the Plaintiff with 
a crime committed in another State, although the Plaintiff 
would not be amenable to justice in the State where the 
words were spoken.* 

I am very clearly of opinion that the words laid in this 
declaration, accompanied with the proof made in the case, 
that they imputed a crime amounting to larceny~in Vir- 
ginia, are actionable; and consequently that the Plaintiff 
is entitled to judgment. 


Henverson, Judge.—lI concur in the opinion delivered 
by the Chief-Justice. The gravamen in an action of slan- 
der, is social degradation. The risk of punishment, and 
the rule to test the question whether the words be or be 
not actionable, to wit: does the charge impute an infa- 
mous crime, is resorted to, to ascertain the fact, whether 
it be a social degradation, and not whether the risk of 
punishment be incurred. And this rule is the test of that; 
for those who are punished for infamous crimes are de- 
graded from their rank as citizens, they lose their privi- 
leges as freemen, their liberam legem, and are no longer 
boni et legales homines. No other degradation will give an 
action, for no other degradation is a social loss; and it 
matters not where the offence be charged to be committed, 
or what may be the laws of a foreign country, where the 
act is charged to have been done. The words were spoken 
here of a man under the protection of our law. The 
gravamen is the loss of character here, arid the transaction 
shall be judged of by our law, the lea loci. 

The cases (which are numerous in our books) where the 
words impute a crime, and at the same time state a par- 
don or acquittal, fully prove that the degradation, and not 
the danger of punishment, is the basis of actions of slan- 
der. This ground is also fortified by the precedents. The 
complaint there, is always for the loss of character, and 


* 14 Johns, 234. 














SUPREME COURT OF NORTH-CAROLINA. 


the Defendant alleged the criminal act to be committed in 
this or-any other particular government ; only that ‘the 
words were spoken at.some place within the jurisdiction 
of the Court, merely to give a venue for their trial, if de- 
nied. And it is a maxim, founded on common sense, that 
you need not prove more than you ought to state; but you 
must prove every thing which you ought to state: for the 
pleadings are nothing but the alleged legal facts: As it 
is not required to be stated that the Defendant imputed 
the commission of a crime within the government, it is not 
required to be proven. It is, therefore, quite an immate- 
rial circumstance. I am of opinion that judgment should 
be given for the Plaintiff. 


Hat, Judge, contra.—No special damage is charged 
to have been the consequence of speaking the words 
charged in the declaration: they must, therefore, be words 
actionable in themselves, or the Plaintiff is not entitled to 
judgment, although the evidence on the trial established 
facts, which, had they been inserted in the declaration, 
would have clearly made out his case, 

Words, in themselves actionable, are such as would; if 
true, bring a man into danger of legal punishment. At 
Common Law, to charge a man with stealing bonds, bills, 
notes, &c. which concern choses in action, was not action- 
able, because they were such goods that larceny could not 
be committed of them. la this State, the CommowLaw 
continued unaltered in that respect until the act of 181 1, 
ch. 11, was: passed, which act declares the stealing of 
bonds, bills, notes, &c. to be a felony. Since the passage 
of that act, it is as actionable to charge a person with 
stealing that species of property as any other. 

In England, formerly, to charge a person with being 
guilty of an act of witchcraft, was to charge him with a 
capital crime: but since it has been declared by statute to 
be no offence, to make that at charge against an individual 
is not actionable. 
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In the present case, the Plaintiff is charged with having 
stolen the note in the State of Virginia; but whether or 
not the stealing of a note in that State was an offence or 
not, the declaration doth not set forth. If the Legislature 
of that State have passed no law making it an offence to 
steal a note, to charge a person with stealing one is not 
actionable. If there be such a law, it ought to have been 
stated in the declaration. The Court ex officio cannot 
take notice of it.* It matters not that that fact was 
proved on the trial: whether the Plaintiff has a good 
cause of action or not, must appear from a view of his 
declaration. 


Hardy Watford 
v. From Bertic. 


James Pitt. 


A father being indebted, but not beyond his ability to pay, made a parol : 
gift of a slave to his son, then two years old. He then paid his debts, — 
and sold the slave. The purchaser had express notice of the gift, and — 
declared, before he purchased, that he would not on that account give 
the full value. : 

The gift, not being in writing, is void as to’ creditors and purchasers. 
The case of M’Cree v. Houston, decided at this term, governs this case. 

a 3 
This wparamaction of trover for a negro slave named 


Steplien. It wés on the trial that abodt twenty — 
years before, Ste was given by parol by John Wat- — 
ford to his son, the Plaintiff, who was an infant aged one k 
ortwo years. A formal delivery of the slave was made, 
and persons wefe called to witness it. At the time of the 
gift the father, was indebted, but not beyond his ability to 
pay- He remained in Bertie abgut two years after the 
gift, and then removed to Edgecomb, taking with him the 
Plaintiff and the slave. Previous te his removal he paid 


* 1 Chitty’s Pleadings, 221, and the cases there cited. 
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his debts, and two years.afterwards sold the slave to one Max, 1819. 
Isham Holloman, who had express notice of the gift; and, — warrona i 
before he purchased, he declared, in the presence of a wit- 
ness, that on that account he would not give the full value. 
Holloman remained in possession of the slave till his 
death, when the slave came to the possession of the Defen- 
dant, who was guardian of Holloman’s children. There 
was a verdict for the Plaintiff; and a rule for a new trial 
being obtained by the Defendant, the same was sent to 


this Court; and 






v. 
Pitt, i. 











Hat1, Judge, delivered the opinion of the Court: 
The case of M’Cree v. Houston, decided at this term, , 

governs this case. Indeed, if there could be a-difference 
between the two cases, it would be against the present 
Plaintiff; because, after the parol gift to him, the father 
retained possession of the slave until the sale to Holloman. 

But in Law there can be no difference. The same reasons 

that governed the Court in deciding for the Defendant in 

' M’Cree v. Houston, compel them to say that a new trial 
ought to be granted in this case. The verdict rendered 

was against Law, as the gift to the child was not by deed, 

and on that account void against creditors and purchasers 

under the act of 1784, ch. 10. It is not material that 
Holloman did not pay the full value of the slave: if hé 

paid nearly the value, it is sufficient. He probably re- 
tained as much as would remunerate him for the trouble 

of defending a suit. Let the rule fog a new trial be made 
absolute. . . 
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William Ainsworth 
v. From Burke. 
John M. Greenlee. 


A constable offered for sale, under an execution, divers goods locked up 
in a room, without shewing them to the bidders. ‘ The sale is void. 
The law requires the sale to be conducted in such way as is most likely 
to make the property bring the highest price. The bidders ought to 
have an opportunity of inspecting the goods and forming an estimate 
of their value. The goods ought also to be present, that the officer 

may deliver them forthwith to the purchasers, 


The Defendant owned a house in the county of Burke, 
having sundry apartments, one of which he had leased to 
James W. Edwards. Sundry persons having obtained 
judgments against Edwards, executions were sued out, 
and on the day on which his property was advertised for 
sale, the Plaintiff, William Ainsworth, settled one of the 
executions, amounting to 120 dollars, or thereabouts, in 
some way satisfactory to the Plaintiff in that execution ; 
and all the other executions, except one for 19 dollars, in 
favor of Hopper, were compromised between Edwards 
and the Plaintiffs in said executions. “The constable set 
up a mare for sale to satisfy the execution of Hopper, and 
a bid of five dollars was made. The sale of the mare was 
cried for some time, when the constable said, he also set 
up with the mare.a quantity of goods whiclr were locked 
up, upstairs of, the apartment leased to Edwards, the sale 
being made before the-door of the house. The goods were 
not shewn, nor~ were they examined nor particularly 
described. Ainsworth, the Plaintiff, bid 20 dollars.’ The 
sale was immediately closed, and he was declared by the 
constable to be the purchaser. ‘The goods were of the va- 
lue of 150 dollars, and the mare of 40 dollars. Edwards 
was insolvent, and indebted to other persons besides those 
who had executions against him. : 

After the sale, the constable went. up stairs, unlocked 
the room, and, taking the goods piece by piece, delivered 
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them to Ainsworth. They were left in the room; and Mar, 1819. 
some days thereafter, Ainsworth applied for the goods, 4;..vorth 


when Greenlee refused to let him have them. |Ainsworth 
demanded the goods, and, upon Greenlee’s refusing to de- 
liver them, (he admitting that they were in his custody,) 
Ainsworth brought this action of trover to recover their 
value. 

The Court charged the Jury that the sale under which 
Ainsworth claimed the goods was void; because the goods 
were not shewn at the time of the sale, nor before the sale, 
to the persons attending. ‘There was a verdict for the 
Plaintiff; and a rule was obtained for a new trial upon 
two grounds: ist. Of misdirection by the Court; 2d. 
That. if the sale were void, yet that Ainsworth was enti- 
tled to recover upon the delivery made to him of the goods 
by the constable. The rule was discharged, and the 
Plaintiff appealed. 


Taytor, Chief-Justice, delivered the opinion of the 
Court : | ; 

The constable’s authority to sell these goods was de- 
rived under a fieri facias ;. the execution of which the law 
requires to be done in such a manner, as that by the sale, 
the property is most likely to command the highest price 
in ready money. It is evident, that for this purpose, the 
bidders ought to have an opportunity of inspecting the 
goods, and forming an estimate of their yalue; without 
which it is not to be expected that.a fair equivalent, will 
be bid. The presence of the goods tao, in the possession 
of the officer, to which possession the levy gives him a 
right, assures the bidders that a delivery will be made to 
the highest forthwith; and that so far the object of the 
purchase will be attained without litigation. Here, how- 
ever, the goods were sold without being exhibited to the 
bidders, and while they were actually locked up in an 
apartment of the housé. This was such an abuse of au- 
thority in the constable as was calculated either to sacri- 
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Mar, 1819. fice, at under value, the property of an honest Defendant, 
ad 1s ° - 
Ainsworth OF t0 subserve some purpose of collusion between a kna- 


v 


Greenlee. 


vish one and the purchaser. One of these ends must have 
been effected in this case, where property has been sold 
for one tenth of its value. There is much justice and se- 
curity in the rule established by the decisions heretofore — 
made, requiring the presence of chattels when they are 
sold by the.sheriff or constable ; and those cases ought to 
be followed. The rale for a new trial must be discharged. 
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George Lane and others 
From’ Craven. 


v. 
Daniel Patrick and Ruffin Granger. 


Husband and wife, being seised of a tract, of land in right of the wife, 
agreed to convey the same in fee simple to a purchaser for a fair con- 
sideration; and, in pursuance of this agreement, they conveyed by 
deed the tract of land to the purchaser, who executed his bonds for 
the purchase money. The husband died, and the wife not having 
been privily examined touching the execution of the deed by her 
during her coverture, availed herself thereof, entered on the land, ex- 
pelled the tenant who held under the purchaser, and avoided the 
estate. The purchaser died, and his administrator filed a bill praying 
to have the payment of the purchase money injoined. Demurrer to 
the bill overruled ; for : 

The purchaser contracted for the wife’s est: ite of inheritance, not for the 
husban:!’s freehold in her right. He obtained a conveyance, which 
transferred only the husband’s estate. » To make it good to pass the 
wife’s estate, her private examination was necessary. 

The nature of the contract, and the transfer in its incipient state, shew, 
that the agreement of the parties was, that a conveyance effectual to 
pass the property »greed to be sold should be made. It is, therefore, 
unlike the case where the parties have done what they have stipulated 
to do; as where the agreement was, that the transfer should be with- 
out warranty, and such transfer was made, and the title preved defec- 
tive ; the purchaser could not complain that the vendor had not done 
what he had promised to do. 

The Court will therefore apply that universal principle of Equity, which 
forbids one party to take the benefit of a contract, whilst he withholds 
performance on his own part ; and will arrest the money until he shall 
have performed it. ? 

The deed must be considered as unexecuted for the purpose of having 
the effect intended ; as an instrument sealed, but not delivered, where 
individuals under no incapacity to contract are the parties. For as the 
Common Law has declared a delivery necessary to constitute a deed 
between such parties, the General Assembly have declared a private 
examination of a married woman necessary to make her deed effectual 
to pass her lands. 


This was a bill filed in the Court of Equity for Craven 
county by George Lane, administrator of the estate of 
Charles Jones, deceased, and by Lewis Jones and others, 
heirs at law of the said Charles. The bill charged that 


Mar, 1819. 
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Mar, 1819. George W. Daniel and Sarah his wife, being seised in 
KH a 


Lane 
v. 
Patrick. 


right of said Sarah of a tract of land situate in the county 
of Lenoir, and containing seventy-five acres, agreed to 
convey the same in fee simple to one Charles Jones, in 
consideration of four hundred dollars, one half of which 
was to be secured to one Silas Jones, an illegitimate son 
of the said Sarah Daniel, and the other half to the said 
George W. Daniel. That in pursuance of this agreement, 
George W. Daniel and Sarah his wife, by deed conveyed 
to the said Charles Jones the tract of land in fee simple ; 
and the said Charles Jones executed two obligations with 
Tally Moseley, his surety, each for the sum of two hun- 
dred dollars; one payable to George W. Daniel, and the 
other to Daniel Patrick, guardian of the said Silas Jones. 
That Charles Jones soon after died intestate, leaving the 
complainants, Lewis Jones and others, his heirs at law 
and next of kin; and administration upon his estate was 
granted to the complainant, George Lane. ‘That the obli- 
gation given to G. W. Daniel had been paid by the said 
administrator, who, being desirous of closing his adminis- 
tration, and not doubting that the other obligation given 
to Patrick for the benefit of said Silas Jones was to be 
paid out of the assets of his intestate, gave his own bond, 
with, Tally Moseley his surety, to the said Patrick as guar- 
dian for Silas Jones, in lieu of the obligation of his intes- 
tate, which was thereupon given up to the administrator, 
and the amount thereof charged by him to the account of 
his administration, and the distributive shares of the next 
of kin thereby diminished. 

The bill then charged that George W. Daniel died, 
leaving the said Sarah, his widow, surviving him; and 
that she, never having been privily examined touching the 
execution of the said deed by her during her coverture, 
availed herself thereof, and entered on the said tract of 
land, and expelled the tenant, who held under the said 
Charles Jones, and avoided the estate, and continued pos- 
sessed thereof until her death: whereupon the same de- 


‘scended to her heirs at law. 
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disclaimed any right to enforce the payment of the admi- 
nistrator’s bond ; but-died soon after arriving at age, and 
administration upon his estate was granted to Ruffin 
Granger, who had instituted suit upon the bond, and re- 
covered a judgment in the name of Daniel Patrick, to 
whom the bond was made payable. The bill prayed for 
an injunction, which was granted; and the Defendants 
filed a general demurrer to the bill. The presiding Judge 
sent the question arising on this demurrer to this Court; 
and the Judges here were divided in their opinions. Hen- 
derson and Hall being of opinion that the demurrer should 
be overruled ; Taylor, Chief-Justice, contra. . 


Henpverson, Judge.—The purchaser contracted for the 
wife’s estate of inheritance, not for the husband’s freehold 
in her right, and has obtained a conveyance which (to 
make the most of it in its present form) transferred only 
the husband’s estate; but might, by the private examina- 
tion of the wife, have passed also her interest. And no 
doubt can exist, but that the agreement of the parties was, 
that a conveyance effectual to pass the property agreed to 
be sold should be made. This is evidenced not only by the 
nature of the contract, but by the transfer in its incipient 
state. It is, therefore, entirely unlike the case where the 
parties have done what they stipulated to do:—As in the 
case of a sale of lands where the vendor has made a trans- 
fer: Although he may have transferred a defective title, 
the vendee cannot complain that the vendor has not done 
what he promised to do. If there was to be no warranty, 
the vendee has got what he contracted for, and it was his 
fault or misfortune not to take one. If he was to have a 
warranty and has one, still he cannot complain that the 
coutract had not been executed, although the vendor’s title 
was not good. I feel bound, therefore, to apply that uni- 
versal principle of Equity, which forbids one party to take 
the benefit of a contract, whilst he entirely withholds per- 


That Silas Jones, being apprised of the circumstances, Mx, 1819. 
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Max, 1819. formance on his own part; and to arrest the money until 
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he shall have performed it. For I look upon the deed in 
its present dress, as unexecuted for the purpose of having 
the effect intended ; as an instrument sealed, but not deli- 
vered, where individuals under no incapacity to contract, 
are the parties. For as the Common Law has declared a 
delivery necessary to constitute a decd between them, the 
General Assembly have declared a private examination 
necessary to make a deed, or an effeciual deed (which is 
the same thing) from a married woman, to pass her lands. 
The rule in each case flows from the same source, the le- 
gislative will, although evidenced in a different manner. 
As to the bond being payable to the wife’s son, or in 
ivust for him, it makes no difference. He is a mere vo- 
lunteer, and must stand in the place of the vendor. The 
renewal of the bond by the administrator of the purchaser 
to the same person, does not alter its original nature. In 
Equity it is the same: each given upon the same conside- 
‘ation, and liable to the same rules of Equity. The de- 
murrer must be overruled, and the Defendants answer. 


Taytor, Chief-Justice, contra.—I regret my inability 
to concur in the opinion of my brothers ; because it best 
accords with my private sentiments of natural justice, that 
a purchaser should be relieved against the payment of the 
price of land, from which he has been evicted through a 
defect of title. But not being able to arrive at such a con- 
clusion by my view of the Law, the wisdom of which I am 
bound to consider superior to any man’s wisdom, I will 
state concisely the grounds of my dissent. 

. An injunction has been granted in this case, to stay a 


judgment at law, recovered under the following circum- 


stances. Daniel and his wife executed to Charles Jones a 
deed for a tract of land, of which the wife was scised in 
fee, for the price of four hundved dollars ; fo secure which 
sum, two bonds were given by Jones, with Moseley his se- 
curity, each for two hundred dollars ; one payable to Da- 
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niel Patrick, guardian of Silas Jones, a natural son of Max, 1819. 
Daniel’s wife, for the benefit of said Silas; and soon af- ys ne 
terwards, Charles Jones, the purchaser, died. The bond ok. 
given to Daniel has been taken up by Lane, the Complain- ’ 
ant, who administered upon Charles Jones’s effects. Lane 
gave his own bond to Patrick, in lieu of -his intestate’s 
bond ; and upon that bond, suit has been instituted against 
Lane, by the administrator of Silas Jones, who died soon 
after arriving at full age. Upon the death of Daniel, his 
widow never having been privily examined according to 
the act of 175!, entered upon the land, so sold by her hus- 
band and herself, expelled the tenant placed on it by 
Charles Jones, and soon afterwards died seised ; whereby 
the land descended upon her heirs. The consideration of 
the bond having thus failed, Lane, the administrator of 
Charles Jones, together with the heirs at law of the latter, 
seek to be relieved from the judgment. 'The Defendants 
have demurred to the bill. 
No doubt can exist as to the legal operation of the deed 
from Daniel and wife. He acquired by the marriage, a 
freehold interest in the land during the joint lives of him- 
self and his wife; and the only effect of the deed was to 
convey to Charles Jones, such estate as Daniel had. The 
execution of the deed by the wife was a nullity in respect ' 
to her right, unless the course, which the law has prescribed, 
had been pursued, to ascertain her consent. Though Da- 
niel’s right only was in reality conveyed by the deed, yet 
it. purported te operate upon the fee simple of the wife, 
whilst Daniel endeavored to convey as much as by law he 
could do. This was the subject of the contract, and it is 
te be presumed that the purchaser was aware of the ulte- 
rior steps necessary, to render the deed obligatory upon 
the wife. Without even looking into the title, there were 
plain and notorious facts, sufficient to satisfy any purcha- 
ser, that Daniel was about to sell his wife’s land: the 
deed was drawn in the name of the husband and wife; she 
was called upon to execute it, and one half of the purchase 
Non 
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Mar, 1819. money was made payable to her natural child. Here, 
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then, was a full disclosure of the title which Daniel was 
about to sell; and fair notice given to the purchaser of 
what was necessary to its confirmation. ‘There is not the 
slighest ground to impute to the seller, either fraud, mis- 
representation or concealment. 

Under this statement of facts, I apprehend that the pur- 
chaser could have had no remedy at Law. He had a right 
to ask for a warranty, or for covenants against all persons 
claiming title to the land; and if he chose to take a deed 
without that safeguard, the rule of caveat emptor must pre- 
vail. The case of Bree v. Hajbeck, in Douglas, 654, 
shews, that where there is no fraud, the purchaser is with- 
out remedy at Law, unless his covenants provide it: and 
in Cripps v. Reade, 6 Term Rep. 606, the distinction is 
taken between those cases, where money paid on a consi- 
deration which has failed, may be recovered back, and 
where it cannot, excluding the cases where a regular coh- 
veyance has been made, to which other covenants were not 
to be added. With the exception of a vendor or his 
“ agent suppressing an incumbrance or a defect in the 
“ title, it seems clear that a purchaser cannot obtain any 
* relief for any incumbrance or defect to which his cove- 
* nants do not extend: and, therefore, if a purchaser ne- 
 glect to have the title investigated, or his counsel over- 
“ look any defect in it, he is without a remedy. It has 
** even been held, that if one sells another’s estate, without 
** covenant or warranty for the enjoyment, it is at the 
“‘ peril of the purchaser ; because he might have looked 
“ into the title ; and there is no reason he should have an 
** action by the Law, when he did not provide for him- 
* self.””* . 

The privy examination is substituted for a fine, in which 
also the wife is privily examined touching her consent: 
and where a husband conveys his wife’s estate in England, 
it is the ordinary form of the conveyance, to contain a 


* Sugden’s Letters, 35. 
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proper covenant here would be, that the wife shall submit 
to a privy examination. It was once the practice of the 
Court of Equity to decree a specific execution of a cove- 
nant to levy a.fine ; but it was very absurt to compel a 
married woman to levy a fine, when ihe eulicacy of the 
conveyance is derived from her having done it voluntarily. 
Such a practice is therefore abandoned ; but the purchaser 
has still a remedy at Law, by an action of covenant against 
the husband.* 

It is also laid down in the authorities that Equity pro- 
ceeds on the same principle with the Law, unless there be 
fraud in concealing the defect of the title. In proof of 
this, the strong case of Urmston v. Pale is cited, in 3 
Cruise, 91. In the more recent case of Wakeman v. Rut- 
land, in S$ Ves. Junr. 234, the Lord Chancellor observes, 
* As to the extent of the covenants, there was a case about 
“three years ago. An estate was bought; as to one 
“ moiety, there was a clear defect of title, which the cove- 
*‘ nant of the purchaser had overlooked. He was evicted 
“of one moicty. He filed a bill in Equity, asserting a 
** claim to be repaid a moiety of the purchase money. He 
** had taken his conveyance with the common covenants 3 
** the eviction was not within the covenants. I felt the 
‘* hardship, but thought I could not raise an Equity, where 
“ there was no covenant to warrant the title.” It is held 
that the possession of land is no evidence of title, and no 
person in his senses would take an offer of purchase from 
a man merely because he stood upon the ground. The 
purchaser must look to his title, and if he do not, it will 
be gross negligence.{ To sustain the bill, is, in my ap- 
prehension, to alter and extend the agreement of the par- 
ties, not to enforce it, and to sanction a principle which 
goes the whole length of permitting the recovery back of 
the money which has been paid in this case, and in every 
other, where the contract has been executed. — 


* 1 Bos, and Pull. N. P, 267. # 13 Ves. 114. 


covenant on his part that the wife shall pass 2 fine. The Max, 1819. 
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The State 
v. { From Caswell. 
Sarah Jeffreys. 


Indictment against a woman for murdering her base born child, charged 
that she, “ with force and arms, feloniously, wilfully and of her malice 
“ aforethought, did make an assault, and with both her hands about the 
“ neck of the child then and there fixed, the said child did feloniously, 
« wilfully and of her malice aforethought, choak and strangle, of which 
“ choaking and strangling the said child then and there instantly died.” 
The prisoner being convicted, it was urged as a reason why sentence 
of death should not be pronounced, that the evidence proved, if the 
child had been killed by the mother, the manner of the death was dif- 
ferent from that charged in the indictment, and was produced by 
blows, and not by choaking and strangling. 

Reason overruled; for what the evidence proves is peculiarly the pro- 
vince of the Jury to determine. The Court has nothing todo with it ; 
nor can the Court grant a new trial, because the Jury have found con- 
trary to evidence. 

The statute of 21 Jac. 1, ch, 27, being repealed by the General Assem. 
bly, if a Judge, in his charge to the Jury, gives to the concealment of 
the birth of a base born child the weight given to that fact by the sta- 
tute of Jac. a new trial should be granted. 


The Defendant was indicted for murder: and the in- 
dictment charged, that “she, being big with a female 
«« child, did by the Providence of God bring forth the said 
* child alive of her body, alone and in secret, which female 
“ child so being born alive, by the laws of this State, was 
“a bastard; and that she not having the fear of God be- 
“ fore her eyes, but being moved and seduced by the in- 
** stigation of the Devil, afterwards, to wit: on the same 
“ day and year aforesaid, soon after the said female child 
** was born, with force and arms in the county aforesaid, 
“in and upon the said female child, in the peace of God 
* and the State then and there being, feloniously, wilfully 
“and of her malice aforethought, did make an assault, 
‘and that the said Sarah Jeffreys, with both her hands 
‘about the neck of the said female child then and 
“ there fixed, the said female child then and there feloni- 
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“ ously, wilfully and of her malice aforethought, did choak Mar, 1819. 
«and strangle, of which said choaking and strangling, 44. state 


‘‘ the said female child then and there instantly died.” 
The Defendant was found guilty; and it was urged why 
sentence of death should not be pronounced against her, 
that before the trial of the Defendant the statute of 21, 
Jac. 1. ch. 27, which made the concealment of the birth of 
a bastard child evidence that the child was born alive, 
had been repealed by the General Assembly ; that the evi- 
dence in the case (a transcript of which formed part of 
the case) shewed that the manner of the death was differ- 
ent from that charged in the indictment: that the evi- 
dence, if it proved a killing at all, proved a killing by a 
stroke or blow, and not by choaking or strangling. ‘These 
objections were overruled by the presiding Judge, and: the 
Defendant appealed. 


Henverson, Judge, delivered the opinion of the Court: 


The first exception is, that the statute of James was 
repealed before the trial. The Defendant was indicted 
upon no statute, but for the Common Law offence of mur- 
der. The statute of James creates no offence, but gives 
to certain circumstances mentioned in the statute a legal 

‘weight and import which they did not possess before, and 
throws the burthen of proof that the child was born alive 
on the mother. Thus far did the statute go, and no fur- 
ther. But could we perceive from the record that the 
Judge, in his charge to the Jury, directed them to give to 
those circumstances the weight given by the statute, (the 
statute being repealed by our Legislature after the offence 
and before the trial,) we should not hesitate a moment to 
grant a new trial, but it does not appear that such was 
the case. 

It is next alleged, that the evidence of the maimer of 
killing dees not comport with the charge: that the charge 
is a killing by choaking and strangling, and the evidence 
proves a stroke or beating, What the evidence proves is 
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Mar, 1819. peculiarly the province of the Jury to say. With this, the 
bl ‘Court has nothing to do; nor can the Court grant a new 


v. 
Jeffreys, 


trial because the Jury have found contrary to evidence. 
It is true, it was the duty of the presiding Judge to inform 
the Jury that the kind of death laid must be proved ; that 
a poisoning did not support a charge of beating or of 
strangling, or vice versa. But whether the evidence of- 
fered proved the one or the other, was a question of fact 
solely for the Jury. What the Judge did in this case does 
not appear; and if any thing is to be taken by presump- 
tion, it is to be presumed that he did his duty. We can, 
therefore, see nu reason why a new trial should be granted, 
or the judgment arrested. There must be judgment of 


death against the Defendant, which the presiding Judge | 


of Caswell Superior Court will pronounce.* 


* The case of Sarah Jeffreys furnishes another instance of the differ- 
ence of opinion which men will form of the same transaction, even upon 
the same evidence, at different times. She was tried a few months after 
the death of her child, and whilst the prejudice, which a charge of mur- 
der never fails to create against the person accused, was in full force. 
Elizabeth Combs was indicted as an accomplice in the murder, and con- 


‘victed also: but the Court granted a new trial; and at the Court where 


sentence of death was pronounced upon Sarah Jeffreys, her trial again 
came on, and the evidence was given at length. This was twelve months 
after the conviction of Sarah Jeffreys, when prejudice had died away, 
and the whole case could be examined without feeling. Upon this trial 
the Court and the Jury were of opinion that the evidence scarcely af- 
forded a presumption of guilt in the principal, and, of course, the accom- 
plice was acquitted. A representation of the case was made to his ex- 
cellency Governor Branch, who granted a pardon. 
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- Bartholomew Barrow 
v. i From Halifax. 


David Pender, sen. 


Upon the marriage of his daughter in 1805, her father put into her pos- 
session a slave.  n 1807, he purchased a tract of land for his son in 
law and family to reside on, (the son in law having become nearly 
insolvent,) and sold the slave to pay for the land. The son in law 
died, and in 1809 the father sold the land. His daughter complained : 
he answered that he would build her a house, and let her have another 
slave. He put into her possession another slave, and she married, and 
her husband sold the slave. The purchaser is not entitled to the slave 
as against the father; for 

The daughter must be considered either as a donee or a purchaser. If 
she claimed under a gift, it not being in writing, is void by the act of 
1806. She could not claim as a purchaser, because the first slave 
sold by her father, and by her consent, to pay for the land, was the 
slave of her first husband. She paid nothing to her father for the 
second slave. 

She could not claim upon the ground of a compromise of a doubtful 
right, for there was no subsisting right in her or her father. In the 
cases of compromise of doubtful rights, there is a distinct and intelli- 
gible right in one of the parties, and the effect of the compromise is to 
end a dispute which must otherwise terminate in litigation. 


This was an action of detinue for negro slaves; and the 
leading facts of the case were as follows: The Defendant 
had a daughter, who married one Williamson. He was a 
man of bad character, and insolvent; and having gone to 
‘Tarborough to follow his trade, his wife went to live with 
him at that place in the year 1805, taking with her a ne- 
gro slave belonging to her father. Williamson remained 
in possession of the negro till some time in 1807, when he 
and his wife left Tarborough, and went to reside near the 
Defendant ; when the Defendant purchased a tract of land 
to settle them on, and, to pay for this land, he sold the 
negro. Williamson died, and his widow continued to re- 
side on the land till 1809, when the Defendant sold it. 
At the time of the sale, Mrs. Williamson reproached the 
Defendant, her father, with injustice towards her: said to 
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haye, and sold it for the land, and the deed was taken in 
his name to prevent its being liable for Williamson’s debts. 
To these reproaches, the Defendant replied, that a negro 
would suit her better than the land; that she could not 
cultivate the land herself, and she had no one to labor for 
her; that he would give or let her have the slave, (naming 
her,) who was the mother of those in question, and remove 
her to his own house, and have a house built for her. 
Soon afterwards Mrs. Williamson was removed to a house 
in the Defendant’s yard, and had the possession and use 
of the slave. She then married Waller, and on the morn- 
ing following the marriage, the Defendant called up the 
slave, and in presence of witnesses declared that Waller 
might take her home upon loan, subject to the demand of 
himself or his representatives. At this time no claim was 
set up by Waller or his wife, both being present. Waller 
continued in possession of the slave for several years, and 
becoming indebted to divers people, he was sued, judg- 
ments had against him, and executions issued, which were 
levied on the slave and her children, and at the sale the 
Plaintiff became the purchaser. Some time before the 
sale, Waller executed a bill of sale to the Plaintiff for the 
slaves, in consideration of money which the Plaintiff either 
had paid or was bound to pay for him. The Defendant 
gave notice to the Plaintiff before his purchase under the 
executions, that Waller held the slaves only upon loan. 
Waller lived with the Plaintiff, and sometimes one and 
sometimes the other had possession of the slaves for more 
than three years. 

For the Plaintiff, it was insisted, that Mrs. Williamson 
was to be regarded as a purchaser of the. slave, (the mo- 
ther of those in question.) That she had a claim to the 
land im part purchased with the negro slave first put into 
her possession after her marriage with Williamson; that 
at that time (previous to the act of 1506) the law regarded 
this putting of the slave into her possessien as a gift; that 
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she asserted her claim to the land when the Defendant Mar, 1819. 


was about to sell it, and had agreed to abandon her claim 
in consideration of the promise of the Defendant to let her 
have the slave, the mother of those in question; that the 
Defendant let her have the slave in pursuance of this pro- 
mise; and the Court was requested to instruct the Jury, 
that if they were of opinion, from the evidence, that this 
was the history of the transaction, and that the slave was 
given in satisfaction of what Mrs. Williamson thought 
herself entitled to, and with a view of making peace in 
the family, they should find for the Plaintiff. The Court 
declined giving such instructions to the Jury, who found 
a verdict for the Defendant; and a rule for a new trial 
being obtained, the Court discharged the rule, and the 


Plaintiff appealed. 


Taytor, Chief-Justice, delivered the opinion of the 
Court : 

From the circumstances of this case, the Plaintiff can 
make out a right to the slaves in dispute, only by estab- 
lishing such a transfer from Pender to his daughter as 
would be valid since the act of 1806. Unquestionably it 
cannot prevail as a gift, because it was not in writing, as 
that act requires. It is alleged, however, by the Plaintiff, 
that Pender passed the slave to his daughter as a compen- 
sation for a tract of land sold by him, on which she lived, 
and which land had been purchased with a slave that he 
had formerly given to her, but had taken away to pay for 
the land; that the slave now in question was given to the 
daughter in satisfaction of what she might think herself 
entitled to, and with a view of making peace in the familys 
and that the compromise of a doubtful right is a sufficient 
foundation on which to decree the specific execution of an 
agreement. But the act of 1806 must bear on this trans- 
action, unless it can be shewn that the slave was sold to 
the daughter. A sale implies a valuable consideration, as 
money or the like: it cannot exist without a valuable con- 

Ooo 


Barrow 


vw. 
Pender. 





486 CASES ARGUED AND DETERMINED IN THE 


’ Max, 1819. sideration ; though the law establishes free gifts without 
the same.*. A consideration dught to be matter of profit 
and benefit to him to whom it is done, by reason of the 
charge or trouble of him who doth it.+ What profit or 
benefit could the father derive from the agreement of the 
daughter? 

Assuming as a fact that this slave was transferred in 
the manner alleged by the daughter in the conversation 
with her father, still the first negro was given to her, if 
given at all, while she was the wife of Williamson, in 
whose possession the slave was, while he was at Tarbo- 
rough. Upon his death, therefore, the right devolved 
upon his administrator, and his wife had no claim except 
under the statute of distributions, from the surrender of 
which to the father he could derive no benefit, since it 
could not repel the right of Williamson’s representatives. 

The compromise of a doubtful right recognises a sub- 
sisting right in one or the other of the contracting parties. 
Here it was in neither. The gift of the father, if ever 
made, divested him of the right, and the same act placed — 
it in Williamson. In the cases of compromise of doubtful 
rights, there is a distinct and intelligible right in one of 
the parties, and the effect of the compromise is to end a 
dispute, which must otherwise have terminated in litiga- 
tion. In every view of the subject, the Court is of opinion 
that the Jury were properly instructed, and the rule for a 
new trial must be discharged. 














* Noy’s Maxims, 87, Hob, 230. t Cro, Car, 8. 
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The State 
v From Orange. 
William Sparrow. 


The Jury being charged in a criminal case, a motion was made that the 
witnesses in support of the prosecution should be sworn and sent out 
of the hearing of the Court. A similar motion was made as to the 
Defendant’s witnesses. The motions being allowed, the witnesses 
were sworn and sent out. After they were all examined, a motion 
was made by the Solicitor-General, that he have leave to introduce as 
a witness a person who had been in Court and heard the examination 
of the other witnesses. The motion allowed; for 

‘Although, by the Common Law, the Crown could claim as a matter of 
right that the witnesses for the accused be examined in the absence 
of each other, vet no such right was allowed to the accused as to the 
witnesses against him, In this State, no privilege is allowed to the 


State which is denied to the accused, and any rule as to the examina-, 


tion of witnesses must work both ways. 

The Constitution having declared that every man has a right to be in- 
formed of the accusation against him, and to confront the accusers and 
witnesses with other testimony, this right is not forfeited, if, either 
through inadvertence or design, he omit to call his witnesses when 
directed to do so. Such also is the rule as to the State. The Court 
can only propose a separation of the witnesses; it cannot compel 
either party to call in witnesses, until the time comes, when, according 
to the rules of the Court, the party may call on them to be examined, 

It is true the right thus secured, must be claimed at the proper time and 
stage of the trial; and that is, as to the accused, when he is called on 
to make his defence and offer his witnesses and proofs. 

The Courts may furnish rules to carry the law into execution, but not to 
prevent its execution. ‘They cannot, by their rules, exclude a party 
from a right, when that right is asserted at the time and in the manner 
contemplated by the law which gives that right. The rule must work 
for the State as well as the accused. 

The Court will not grant a new trial, because the Jury took refresh- 
ments after they retired, unless it appear those refreshments were fur- 
nished by the party in whose favor they have rendered their verdict. 


The Defendant was indicted for the crime of murder in 
Orange Superior Court, and at the trial, after the Jury 
were charged, the counsel for the Defendant required that 
all the witnesses on the part of the State should be sworn 
and sent out of the hearing of the Court; and the Soli- 
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Mar, 1819. citor-General made a similar motion respecting the wit- 
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The State 
v. 

Sparrow. 


nesses for the Defendant: both of which motions were 
allowed by the Court, and sundry witnesses were sworn 
on each side and sent out. After the evidence had been 
closed on the part of the State and the Defendant, the So- 
licitor-General moved for leave to swear another witness, 
who had been present in Court during the whole trial, to 
prove that the prisoner had fled from persons who went to 
arrest him, after the deceased died. This motion was ob- 
jected to on the part of the Defendant ; but the objection 
was overruled by the Court, and the witness was sworn 
and examined; and, on his examination, proved the fact 
of flight. To this opinion of the Court the counsel for the 
Defendant excepted. 

The Jury found the Defendant guilty, and the counsel 
for the Defendant moved for a new trial upon two grounds: 
ist. Of error in the Court in allowing the last witness to 
be sworn and examined ; 2d. Of improper demeanor by 
the Jury during their retirement. And the facts disclosed 
to the Court by affidavits upon this point were, that the 
Jury retired under the charge of an officer duly sworn, on 
Friday evening the 24th September, and returned their 
verdict on the next morning about ten o’clock: during 
their retirement, and whilst they were consulting upon the 
verdict they should render, sundry persons were seen at 
the windows of the room in which they sat, at different 
times, in conversation with the Jury: that between the 
hours of seven and eight o’clock, on Saturday morning, a 


negro boy belonging to one of the Jury was seen to carry” 


a vessel containing victuals, covered with a white cloth, 
to the window, and hand it to one of the Jury: a short 
time afterwards, the same negro boy was seen to hand in 
to the Jury a vessel containing coffee; and, after the Jury 
had rendered their verdict, there was found in their room, 
with the aferesaid vessels, another containing some wine. 

The Court refused to grant a new trial, and pronounced 
judgment of death against the Defendant, who appealed 
to this Court. 
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Taytor, Chief-Justice.—It is said in the books that Max, 1819. 
the Crown may demand that the witnesses should retire .,.. state 


in order that each may be examined in the absence of the 
others; and that the same order will be made on the re- 
quest of the Defendant, as a matter of indulgence, but not 
of right. It is probable that the difference arose from the 
practice of not suffering witnesses to be sworn against the 
King upon indictments for capital crimes ; and, anciently, 
from the prisoner’s not being permitted to call witnesses 
at all. A criminal trial was formerly considered an in- 
quisition on the part of the Crown, wherein the Jury were 
to decide upon the prisoner’s guilt or innocence, according 
to the evidence offered in support of the prosecution: and 
this practice was not entirely abolished till the reign of 
Queen Mary.* The rights of the prisoner were in prac- 
tice circumscribed within narrow limits; though Lord 
Coke says, ** he never read in any statute, antient author, 
** book, case or record, that in criminal cases the party 
«‘ accused should not have witnesses sworn for him; and, 
** therefore, that there is not so much as sciniilla juris 
** against it.” Whatever may be the origin of the prac- 
tice of sending out the witnesses for the prosecution, I am 
of opinion that usage has, here at least, matured it into a 
right, which ought to be preserved with equal care for the 
State and the accused. The object of it is the ascertain- 
ment of truth, and the detection of a previous concert 
among witnesses, to impute guilt to an innocent man, or 
to screen a guilty one from the penalty of the law. ‘The 
interests of public justice will be best consulted by allow- 
ing no advantage to the State, which is not enjoyed by the 
accused, whom the law regards as innocent until he be 
convicted. I can perceive no safe medium between receiv- 
ing it as a right, or abolishing it altogether. If it be un- 
derstood that it is accorded to the prisoner as a matter of 
indulgence, and, therefore, that a punctual observance of 
it shall, in the event of his conviction, be dispensed with, 


* 4 Bl, Com, 359. 3 Inst, 70. 
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Mar, 1819. a temptation to abuse will be offered to witnesses and pro- 
The State Secutors, the effect of which cannot -always be counter- 


Sparrow. 
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acted by the utmost vigilance of the law officers of the 
State. If, however, the rule is to be departed from in any 
case, it ought to be upon some special reason shewn to the 
Court upon affidavit, and not as a matter of course upon 
motion. Considering the subject in this light, 1 am dis- 
posed to believe, in favorem vile, that the first ground 
relied upon is sufficient for a new trial. 

With respect to the other reason, the law appears to be 
well settled that if a Jury take refreshment before they be 
agreed, at the charge of the party for whom they find a 
verdict, it shall be avoided.* The fact of the Jury taking 
refreshment is shewn by the affidavits, but it does not ap- 
pear to have been at the charge of the State or the prose- 
cutor. It cannot, consequently, be a good reason for a 
new trial. 


Hat, Judge.—Originally, when a prisoner was put 
upon his trial, he was not entitled to the benefit of wit- 
nesses; and when afterwards they were allowed here, 
they could not be examined upon oath : but, by the statutes 
of 1 Anne, and 9 Chs. 2d, they are placed upon the same 
footing with those adduced against him by. the Crown.+ 
But before the examination of the witnesses commentes, 
the Crown may demand that they shall retire, in order that 
each may be examined in the absence of the others; and 
the same order will be made on the request of the Defen- 
dant, but as matter of indulgence, and not of right.+ 

However well calculated the rule, which requires the 
separation of witnesses on their examination, may be to 
arrive at the truth, it seems to be altogether arbitrary. 
In England, we have seen that a prisoner cannot claim it 
as a matter of right, nor is such a right guaranteed to him 
in this State. And such is the spirit of our Constitution, 


* Co. Lit. 227, b. ¢ 1 Chitty on Crim, Law, 80. 4 Bl, Com. 360. 
+ 1 Chitty, 618. 2 Bacon—Evidence—Letter E. Note B. 
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that it will not extend any privilege to the State that it Mar, 1819. 
denies to a prisoner: the rule must work both ways as to 7,. state 
them. Therefore neither can claim it as matter of right ; v, 
and from what has been said, it may be plainly inferred wane 
that no such rule is sanctioned by the Common Law. 

But the Constitution of the State declares that every 
man has a right to be informed of the accusation against 
him, and to confront the accusers and witnesses with other 
testimony: and if the prisoner, when the proper time 
comes, has a right to introduce his witnesses, as the Con- 
stitution authorises him to do, he would not forfeit that 
right, if, either through inadvertence or design, he or the 
State omitted to call their witnesses when directed to do 
so, in order that they might be separated. The Court 
have a right to propose it, and a refusal by either party 
to comply would be open to observation, and, no doubt, 
might make an unfavorable impression on the minds of 
those whose province it is to weigh the testimony. It is 
not a consequence of this view of the case, that the pri- 
soner or the State may properly claim to introduce wit- 
nesses after the arguments are gone through. The an- 
swer to such an attempt would be, that an opportunity 
had been already afforded of introducing testimony, and 
if the parties have not availed themselves of it, it is their 
own fault, and is then too late, unless, indeed, they offer 
to the Court satisfactory reasons why such testimony was 
not sooner offered ; in which case, no doubt, it would be 
received. 

As to the conduct of the Jury in their retirement, al- 
though eating and drinking, at their own expense, was a 
misdemeanor in them, yet, as it was not procured by that 
party in favor of whom a verdict was rendered, the ver- 
dict on that account ought not to be set aside. Upon -a 
full consideration of the case, I think a new trial ought 
not to be granted. 





Henperson, Judge.—I concur in the opinion delivered 
by Judge Hall, that the rule for a new trial should be dis- 
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charged: for whatever may be the consequence of an 
omission or refusal to obey the order of the Court to name 
or send out the witnesses, I think the Court is not authoris- 
ed to reject a witness offered at the proper time, because he 
was not sent out. This would add another objection on the 
score of incompetency, unknown in our law as far as I can 
discover. For I have never yet read ov heard of a witness 
being rejected on that account; and it must be admitted 
that this motion is predicated on the supposed existence of 
such arule. Were a prisoner to refuse to name his wit- 
nesses in order that they might be sent out, a Judge would 
hesitate much before he would direct a Jury*to retire with- 
out hearing such witnesses, if offered by the prisoner when 
called on to make his defence and offer his proofs. The 
law, and the Constitution which gives him a right to con- 
front his accusers with witnesses and other testimony, 
would be a dead letter. Nor is it an answer to say, that 
this mode of reasoning would give a right of having wit- 
nesses introduced after the arguments were. closed, and 
even the charge of the Judge delivered. This right, se- 
cured by law, must be claimed at the proper time and 
stage of the trial; and. that is, when the prisoner is called | 
on to make his defence and offer his witnesses and proofs. 
And if it were in the power of Courts to prescribe rules 
for the introduction of witnesses, they might fritter down 
this privilege, or rather right, to nothing. ‘The Courts 
may prescribe rules to carry the law into execution, but 
not to prevent its execution. They cannot, by their rules, 
exclude a party from a right, when that right is asserted 
at the time and in the manner contemplated by the law 
which gives that right; and the rule must work both 
ways: if the prisoner has the rignt, so has the State. I 
therefore think the Judge could not have refused the wit- 
ness because he was not sent out, and that on this point 
there is no ground for a new trial. I have examined the 
cases cited in Foster, 47, Chitty’s C. L. 189, Bac. Evi- 
dence, E. and Peake’s Evidence. They all speak of send- 
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ing out the witnesses as a common rale, but do not say Mar, 1819. 
what is the consequence of its violation; not a hint as to 
its being a ground of rejection, or that a new trial shall 
be the consequence. I-admit, if the Judge was bound to 
reject the witness, that a new trial should be granted, as 
the only effective corrective of the erfor. 

As to the other ground, that the Jury took refreshments, 
I think it has been settled right, that it vitiates the ver- 
dict only in those cases, where the refreshments are af- 
forded by the party for whom they afterwards render their 
verdict: and it not appearing in this case, by whom the 
refreshments were furnished, the new trial cannot be 
granted. Judgment of death must be pronounced against 
the prisoner. 






























Vass and wife and others 
v. i From Granville. 
Hicks. 


Previous to the act of 1806, requiring gifts of slaves to be in writing, a 
mother made a parol gift of a slave to her children, reserving to her- 
self a life estate in the slave. She continued in possession of the slave x 
more than three years after the gift, having in the mean time married, 
and within three years after her death, the children brought detinue 
for the slave against the husband. They are entitled to recover; for 

Although the reservation of the life estate was inconsistent with the gift, 
yet, if the possession during life according to the reservation was by 
the consent of the donees, such possession was not adverse, and the 
statute of limitations would net bar their claim. 

The reservation being void, the donees could, at any time after the gift, 
in the life time of their mother, have made a demand, and upon refu- 
sal to deliver the slave, brought suit and recovered. 


This was an action of detinue for negro slaves, which 
belonged to the Defendant’s . ... before her intermarriage 
with the Defendant. The Plaintiffs were her children by 
a former husband, and claimed the slaves under a parol 
gift, which they alleged she had made to them previous to 
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Mar, 1819. the act of 1806, requiring gifts of slaves to be in writing. 
The only evidence of the gift was the declarations of the 
Defendant, that he had persuaded the mother of the Plain- 
tiffs, before their intermarriage, to give the slaves to her 
children; that she had given them, but reserved to herself 
a life estate in them. The Defendant had been in posses- 
sion of the slaves more than three years, but this suit was 

_ brought within less than three years after the death of his 
wife. The Defendant pleaded the general issue and sta- 
tute of limitations. Upon the trial, the Court charged the 
Jury, that the reservation of the life estate in the slaves 
at the time of the gift was void, and the Plaintiffs might 
have sued for the negroes at any time after the gift; and 
that, as their cause of action accrued at the same time 
with their right to the slaves, the statute of limitations 
began to run from that time, and more than three years 
having elapsed, the: Plaintiffs were bound by the statute. 
The Jury found a verdict for the Defendant, and a rule 
for a new trial was obtained, on the ground of misdirec- 


Vass 


vw. 
Hicks. 


tion by the Court. The rule was discharged, and the 
Plaintiffs appealed. 


Hau, Judge, delivered the opinion of the Court: 

I agree that the reservation of an estate for life in the — 
slaves was inconsistent with the gift, because, in making © 
the gift, there must have been a delivery of the slaves to q 
the donee, and that delivery left no possession in the 
donor; and to acquire possession afterwards would be 
against his own delivery. If, however, he afterwards be- — 
-came possessed of the property by consent of the donee to — 
hold it for life according to the reservation, that posses- 
sion was held by virtue of such consent, and not under the © 
reservation made at the time of the gift. Suppose, how- 
ever, that the reservation was void, but that the Defen- 
dant held under it, believing, as did the Plaintiffs proba- 
bly, that he had a right to do so; although the Plaintiffs 
might have brought their action and recovered the pro- 
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perty, yet the Defendant’s possession was not adverse; Marx, 1819. 


he held by consent and at the will of the owner: and al- 
though the mother might live many years afterwards, the 
statute of limitations would not begin to run. 

The statute began to run from the time a demand of the 
negroes was made by the Plrintiffs and a refusal to deliver 
them up by the Defendant. That refusal was evidence of 
an adverse possession, but no evidence of such possession 
anterior thereto was adduced. Although, during the life 
of his wife, the Defendant exercised acts of ownership over 
the negroes, he did what he had a right to do, as he sup- 
posed, under the reservation. If so, it cannot be consi- 
dered as evidence of an adverse possession, so as to Ict in 
the statute of limitations. 

Agreeably to the principles here laid down, the Plain- 
tiffs were entitled to recover in the case of Duncan and 
wife against the administrator of Parish Self. That was 
the case of a gift of a negro by Defendant's, intestate, to 
his daughter, one of the Plaintiffs, reserving to himself a 
life estate. It was decided in this Court, at July term, 
-1810. Whether in that case the reservation. was. void, 
was not the question before the Court, although there was 
an opinion intimated upon it. That case was not argued 
by counsel. The rule for a new trial must be made abso- 
lute. 


Vass 
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Royal Algood 
v. ; From Surry. 
Patrick Hutchins. 





An administrator advertised and sold a tract of land; the purchaser en- 
tered and sowed wheat, and soon afterwards, discovering that he had 
acquired no title to the land by his purchase, the contract was re- 
scinded, and he quit the possession. The administrator then sold to 























another man, who placed a tenant on the land. When the wheat was 
ripe, the first purchaser, who had sowed it, entered and cut the wheat, 
and the second purchaser hawled it away. ‘Trespass vi et armis will 
lie for this injury; for, by cutting the wheat, the first purchaser be- 
came actually possessed of it, and the hawling of the wheat away was 





a violation of this possession. 


This was an action of trespass vi ef armis; plea, gene- 
yal issue. The Jury found a special verdict. The land 
on which the trespass was charged to have been commit- 
ted belonged to the heirs of a man, who had died intestate, 
whose widow, together with her brother Patterson, admi- 
nistered on his estate. The widow intermarried with 
Cousong, and he and Patterson advertised the land for 
: sale, and sold it to Pilcher, who put Algood, the Plaintiff, 

in possession. Algood, being so in possession of the land, 
cultivated it and sowed wheat. At the close of the year, 
it was discovered that a title could net be made to Algood, 7 
and the contract for the purchase by him was rescinded 5 
and it was agreed between Algood and Cousong, that Al- 
good should enter and take the wheat when ripe. After- 
wards, Patterson sold the land to Hutchins, the Defen- 
dant. At the time of the sale, Algood set up his claim to~ 
the wheat then growing. Patterson denied that he had_ 
any right to it, and told him, if he had made any contract 
with Cousong for the wheat, he must look to Cousong for — 
it, for Hutchins should take the wheat with the land. Al- 
. good was then in possession, but, before the wheat became 
> ripe, he gave up the possession of the land to Hutchins, 
who placed a tenant on the land. At harvest, Algood en- 
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tered on the premises, and cut part of the wheat. Hut- Ma 1819. 


chins, on the same day, also cut part of the wheat, each 
claiming it. Algood gathered, tied up and shocked the 
‘wheat which he cut, and Hutchins took it away, and also 
that which he had cut; and this was the trespass charged 
in the declaration. The Jury prayed the advice of the 
Court, and judgment was given for the Plaintiff; which 
judgment was affirmed by this Court. 


Haxu, Judge, delivered the opinion of the Court: 

It does not appear from the case, that either Plaintiff or 
Defendant had any right to the land on which the wheat 
in question was raised. It was claimed first by the Plain- 
tiff, and then by the Defendant, under the administrator, 
who, in that character, had no right to it. ‘The lands be- 
longed to certain heirs, and whatever right they might 
have had to the wheat, or whatever remedy they might 
have against the Plaintiff for cutting it, it is clear the De- 
fendant had neither. ‘The Plaintiff, under the sale to him, 
supposed he had a right to sow and cut the wheat. He 
did sow and cut accordingly. By cutting it, he was actu- 
ally possessed of the wheat so cut, and the Defendant 
having violated this .possession by carrying the wheat 
away, the Plaintiff is entitled to recover, and judgment 
must be given for him. 


Algood 


v. 
Hutchins, 
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Den on the Demise of John Young 
v. \ From Buncombe. 


David Tate. 


The act of Congress of 3d March, 1797, gives to the United States a pri- 
ority, Ist. Where the debtor has become insolvent; 2d. Where the 
estate of a deceased debtor in the hands of executors or administra- 
tors shall be insufficient to pay all the debts due from the deceased ; 
Sd. Where the debtor, not having sufficient property to pay all his 
debts, shall make a voluntary assignment thereof; 4th. Where the 
estate and effects of an absconding, concealed or absent debtor, shall 
be attached by process of law. 


The act of July, 1798, makes the amount of debt due to the United 
States a lien upon the real estate of the collector, from the time suit 
shall be instituted for recovering the same; and provides that, for 

. want of goods and chattels to satisfy the judgment, the land shall be 
sold. The lien is qualified and contingent, and subjects the lands to 
be sold only where the debtor has not personal estate. 


Lambert Clayton being the owner of the land in ques- 
tion, judgment was recovered against him by Hightower 
in 1807; on which executions regularly issued, and the 
last was levied on the land, and on the 8th October, 1808, 
the land was sold by the Sheriff, and the lessor of the 
Plaintiff became the purchaser, and now claimed the land 
under this purchase. 

Clayton was a collector of thé revenue of the United 
States, and entered into bond on the 8th March, 1799, 
with Tate, the Defendant, and J. Hightower, his sureties ; 
on which bond judgment was recovered against him at the 
Fall Court in 1806 for $452 25, and execution regularly 
issued thereon till May term, 1808; from which time 
there is a notice upon the docket that an execution issued, 
but no writ is to be found. From that time no execution © 
issued till May, 1810, when, without any revival of the 
judgment, a fi. fa. issued, and was levied upon the land. 
The Marshal sold the land, and conveyed it to the Defen- 
dant in October, 1810. 
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Upon the trial, the Court instructed the Jury to find Mar, 1819. 
for the Defendant; and a rule obtained for a new trial 
being discharged, the Plaintiff appealed. 


Tayuor, Chief-Justice, delivered the opinion of the 


Court: 

Several questions have been raised in this case, but 
there are two only, on which it is necessary to give an 
opinion. These are, 1st. Whether the United States are 
entitled, to a priority in the payment of the debt due to 
them, under the act of Congress of sd March, 1797; 2d. 
Whether they have gained a lien on the land of Clayton 


under the act of Congress of the 11th July, 1798, ch. 88, 


sec. 15, by commencing a suit against him for their debt. 

The first act of Congress establishes a priority for the 
United States, where the debtor becomes insolvent, where 
the estate of a deceased debtor in the hands of executors 
or administrators, shall be insufficient to pay all the debts 
due from the deceased, and the priority is extended to 
cases in which a debtor, not having sufficient property to 
pay all his debts, shall make a voluntary assignment 
thereof, or in which the estate and effects of an abscond- 
ing, concealed or absent debtor, shall be attached by process 
of law, as well as to cases in which an act of legal bank- 
ruptcy shall be declared. No construction has hitherto 
been given to this act, which invests the priority it creates, 
with the character of a lien, so as to bind the debtor’s pro- 
perty from the time he contracts the debt. Wherever the 
right exists in the United States, it must be upon proof 
that their debtor comes within some one of the descriptions 
of the act: that he has become insolvent; that the estate 
of a deceased debtor is insufficient to pay all his debts ; 
that he has made a voluntary assignment of his property, 
not having sufficient to pay all his debts; or where the 
estate and effects of an absconding, concealed or absent 
debtor, shall be attached. That Clayton became indebted 
to the United States, and that land belonging to him was 
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Mar, 1819. sold under execution to satisfy their debt, is all the infor- 
aay 
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mation the record discloses touching his circumstances, 
There is no averment of his insolvency, nor any other legal 
foundation for the priority, and it cannot consequently be 
presumed to exist. 

2d. The act of Congress of July, 1798, makes the 
amount of debts due to the United States a lien upon the 
real estate of the collector, from the time suit shall be 
instituted for recovering the same; and it provides, that, 
for want of goods and chattels to satisfy the judgment, 
the land shall be sold. It is evident, from the law, that 
the lien is qualified and contingent, and subjects the lands 
to be sold only in those cases, where the debtor has not 
personal estate. If, after suit brought by the United 
States against their debtor, any person purchases his land 
from him, or under an execution against him, the pur- 
chaser acquires it, subject to a lien, which shall divest 
him of it in favor of a purchaser under the United States, 
whe can prove that, when he bought the land, the debtor 
had not personal property sufficient to pay the debt. But 
if this proof be not made, the lien had not such an exis- 
tence as authorised the sale of the land under it. On this 
material point the record is silent in respect to Clayton. 
The solvency of his sureties can have no influence apon 
this question. 

As it seems clear that the Defendant can claim no title 
by virtue of the priority of the United States, or of their 
lien, it is annecessary to examine the other objections 
made to the regularity of the execution. A new trial mast 
be awarded. 
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Allen Twitty 
v. From Rutherford. 
Thomas M’Guire. 


A. having covenanted to build for B. a house of certain dimensions and 
form, of good materials, and to execute‘the work in a workmanlike 
manner, built a house of the form and dimensions set forth in the cove- 
nant, but part of the materials were not good, and part of the work 
was not done in a workmanlike manner. B. refused to accept the 
house, and sued A. on his covenant. B., is entitled to recover, not the 
value of such a house as A. had covenanted to build, but the difference 
in value between such a house and the house built, and damages for 
the breach of the covenant ; unless the materials and workmanship be 
so inferior as to be of little or no value. 





This was an action of covenant brought on the follow- 
ing agreeament, to wit: 
“ I, Thomas M’Guire, of Rutherford county, North-Carolina, bind my- 
“< self, my heirs, &c. to Allen Twitty, his heirsy &c. to build a house in 
“ Rutherfordton on the lot said Allen Twitty bought of William Tate, 
“ on the following plan, viz. As long and as high as the corner posts and 
“ sills which are already got will admit ‘of. The house to be built of 
“ good materials, the shingles to be of the heart of pine ; the house to 
“ have four rooms below, and five windows, a partition across the house 
“ below; the upper story to be divided into three rooms, and have four 
*« windows, anc, if any more, said Allen is to pay said Thomas for it. 
“ The lower floor is to be of one inch and quarter plank, quartered, 
“‘ tongued and grooved; the upper floor to be tongued and grooved, of 
“ quartered plank; the joice to be ceiled with three quarter plank, 
* tongued and grooved. The house to be ceiled below, and have a 
“ good chimney below, and a fire-place above, of good brick. The said 
* ‘Thomas is to have all the old materials that are on the lot, and to have 
“liberty of working on ‘said Allen’s land for kiln-drying the plank for 
“ said house; but not to destroy timber. The whole work to be done 
J “ in a good, plain, workmanlike manner. The house to be completed 
“ by next October Court. The windows to be twelve lights each, and . 
“ hung with good hinges; also the doors to be hung with good hinges. 
“ The stairs to be run where said Allen may want. For the true per- 
“formance of the above contract, I set my hand and seal this 30th No- 
* vember, 1816, 
“ THOMAS M’GUIRE. (Seal.) 


“Fan, JN. WINTIRE.” 
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On which agreement was the following endorsement, 
viz. 

“ Received of Allen Twitty full payment for the completion of the 
* within articles, 3uth Nov. 1816. 

“ THOMAS M’GUIRE.” 

The Plaintiff, in his declaration, assigned two breaches 
of covenant: ist. That the materials of which the house 
was built were not good; 2d. That the work was not 
done in a workmanlike manner. 

It appeared, in evidence, that the house built was of the 
dimensions and form prescribed in the agreement, and upon 
the lot therein mentioned ; but that part of the materials 
were not good, and that the work was not done in a work- 
manlike manner. That the value of the house, if built of | 
such materials and in the manner required by the agree- 
ment, was twelve hundred dollars; and the value of the 
house, as built. was eight hundred dollars; that the Plain- — 
tiff had refused to accept the house in consequence of the 
insufficiency of the materials and the work. The Court | 
charged the Jury, that if they believed the evidence, the 
Plaintiff was entitled to recover the value of such a house 
as Defendant had agreed to build, with interest on that — 
sum from the day on which the house was to have been 
completed ; and that Plaintiff having refused to accept the ~ 
house, the Defendant had the right to it, and might remove ~ 
it. The Defendant’s counsel contended that the Plaintiff, 
was entitled to recover only the difference between the” 
value of the house built, and the value of such a house as” 


he had agreed to build ; and that, it being erected on the 


Plaintiff’s lot, Defendant had no right to remove it, not- 
Withstanding the Plaintiff’s refusal to accept it. The™ 
Jury gave a verdict for 1,340 dollars, the same being the 
value of such a house as Defendant had agreed to build, 
and interest on that value from the day on which the house ~ 
was to have been completed. A new trial was moved for, 
and, it being refused, the Defendant appealed. 
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Hatt, Judge, delivered the opinion of the Court: 

It appears that the house built was of the dimensions 
and form set forth in the agreement of the Defendant. 
When a carpenter builds a house substantially different in 
dimensions and form from that contracted to be built, it 
is in no wise a compliance even in part with his contract; 
because in such case it may not answer the purpose for 
which his employer contracted to have it built. Besides, 
it is the folly of the carpenter to build such a house, when 
it may be reasonably presumed his knowledge in his art 
would enable him as readily to build a house of one form 
as another. But where the house built, as in the present 
case, is precisely such a one as the Defendant contracted 
to build, as to the size and form of it, I think the case is 
different. Because the house in question will answer the 
purpose intended by the Plaintiff, although it is of less 
value on account of some of the materials of which it is 
built not being so good as those contracted for, nor the 
house built altogether in a workmanlike manner. If this 
were not the case, the smallest deviation by a carpenter, 
in finishing a house, from the mode agreed upon, would 
render him a delinquent in foto, when, perhaps, the thing 
complained of did not amount in value to forty shillings. 
It is therefore better that the house built under such cir- 
cumstances should be considered a part performance of 
the covenant on the side of the Defendant, than that it 
should be thrown altogether on his hands; particularly 


“as an action lies for the Plaintiff to recover adequate 


damages for the injury sustained by him. I do not pre- 
tend to say, that the house built, although of the dimen- 
sions and form stipulated by the Defendant, is a part per- 
formance of the covenant, if the materials and the work- 
manship are so vastly inferior as to be of little or no va- 
lue. In such case, full damages should be recovered for a 
non-performance of the contract. These are circum- 
stances open for observation by the Court and Jury on the 
trial. 
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Mar, 1819. In the present case, the Jury have found that the house 
contracted to be built was of the value of 1200 dollars, 
and of the house built 800 dollars. The measure of da- 
mages is the difference between those sums, and damages 
for the breach of the contract. The rule for a new trial 
must be made absolute. 


Thomas Willson 
v. ; From Lincoln. 
Jacob Shufford. 


A processioner reported to the County Court that he had been called 
upon by A. to procession his land; that B. had attended; that he be- 
fan at a corner, and run one line, when B. forbade the processioning. 
Upon this report, the Court appointed five freeholders to go with the ~ 
processioner, and procession the land. They returned to the Court a 7 

" report of their proceedings, and a motion being made to set their re- — 
port aside and quash the order of the County Court appointing them, © 
the motion is allowed ; because the processioner did not in his report to 
the County Court set forth the lines in dispute, nor the circumstances ~ 
on which the dispute was founded, so as to enable the Court to decide 
which party prevailed, whether the lines have been established cor- ~ 
rectly. and who shall pay costs. 

It is only by comparing the report of the processioner with that of the | 
freeholders, that the Court can determine which party prevailed in his 
claim. 


Maxwell Willson, one of the processioners for Lincoln” 
county, reported to the County Court, in July, 1814,” 
** that he had been called upon by Jacob Shufford to pro-7 
** cession a tract of land; that Thomas Willson attended, 
** and he began at a post oak, and run south fifty-seven” 
** and a half west ninety-two poles to pointers, where said — 
“* Willson forbade the processioning.” Upon this report 
being made, the Court appointed five freeholders to go 
with the processioner, and procession the land; and the 
processioner and freecholders made a return of their pro-— 
ceedings to October term, 1814 ; and therein set forth that 









SUPREME COURT OF NORTH-CAROLINA. 505 





« they met on the premises on the 20th September, and,’ Max, 1819. 
“ after surveying the lines in dispute, and hearing the wij.on 
« evidence on both sides, they had decided, and had pro- 
«¢ cessioned Shufford’s land according to the following 
« courses and distances, viz. Beginning,” &c. 

It was moved- on behalf of Willson, that this report 
should be set aside, which motion was disallowed; and he 
appealed to the Superior Court; and the motion coming 
on to be considered in that Court, it was ordered and ad- 
judged that the said report be set aside,.on the ground 
that it did not set forth the lines in dispute between the 
parties, nor the circumstances on which the said dispute 
was founded, so as to enable the Court to decide whether 
the processioner and freeholders have established the lines 
correctly. From this judgment Shufford appealed to this 
Court, where the report was set aside, upon the ground 
that the processioner had not made such a report to the 
County Cougj, as justified that Court in appointing five 
freeholders to procession the land. 



































Vv. 
Shufford. 





HenpeErson, Judge, delivered the opinion of the Court: 


By the act of 1779, ch. 11, it is directed, that where a 
line is disputed, and the processioner is forbidden by either 
party to proceed further in running and marking the 
same, thesprocessioner shall report the same to the County 
Court, truly stating all the circumstances; whereupon the ; 
Court shall make an order that five freeholders shall pro- 
cession the land, &c.; and that the costs shall be paid by 4 
the party against whom the decision shall be made. In 4 
this case the processioner states, that after having began 
at a post oak and run a certain course and distance to 
pointers, he was stopped by Willson; upon which the 
Court made the order in question. 

We think that the order for appointing the five free- 
; holders to procession the land should be quashed, on the 
‘ ground that the report of the processioner is insufficient to 

warrant such order. By comparing his report with any 
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Mar, 1819. return the five freeholders might make, it would not ap- 
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v. 
Shufford. 


pear which party prevailed; for when the processioner 
was stopped, he was perfectly stationary. It does not 
appear where he was going from the pointers, nor does it 
appear to what part of his proceedings Willson objected ; 
whether it was as to the beginning, the line he had run, 
or the line he was about torun. Indeed, it rather appears 
that there was no objection to what he had done, (for he 
was not stopped in doing it,) but rather to what he was 
about to do. What that was he does not state. Had he 
been stopped in running any line, or forbidden to proceed 
on one he was about to run, which he pointed out in his 
report, it would then be within the act. Therefore, as 


' what was the disputed line does not appear in his report, 


which we consider as the declaration, or rather the plead- 
ings, of the parties, setting forth their respective claims, 
there was nothing to justify the order of processioning, 
and the order must be quashed ; and more especially as it 
is by comparing the report of the processioner with the 
report of the freeholders, that the Court can say which 
party prevailed in his claim ; for it is from that the costs 
are to be adjudged. It is true the freeholders report that 
Shufford prevailed ; but how do they know that, but from 
the verbal information of the processioner, or some other 
person. Besides, it is their busmess to report their pro- 
ceedings, and for the Court to judge who prevailed, by 
comparing their report with their records. But their re- 
port is rather to be understood that Shufford prevailed in 
the claim he set up before. What he set up before the pro- 
cessioner, they, as a body, did not know, nor had they any 
means of knowing. The order must therefore be quashed, 
and Shufford must pay the Costs. 
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Den on the Demise of Benj. Smith 


v% i From Brunswick. 

Hanson Kelly. 

This Court will award a writ of certiorari. An appeal bond, with 4 state- 
ment of the case made out by the presiding Judge, was filed in this 
Court, but there was no transcript of the record certified by the Clerk 
under the seal of the Court in which the appeal had been granted. A 


diminution of the record being suggested, a certiorari was awarded, 
such a writ being necessary for the exercise of the powers given to 


this Court. 
The Sheriff returned on a feri facias, that the Bank of Newbern pur- 


chased the lands in question. A. upon the ,trial of an ejectment for 
these lands, gave in evidence a resolution of the President and Direc- 
tors of the Bank, requesting the Sheriff to make the deed to him, and 
then gave in evidence the deed. Held that this deed is good to pass 
the title as against the Defendant in the execution, notwithstanding 
the Sheriff’s return; for the purchaser’s title is not dependant upon 
any special return the Sheriff may make on the execution. The law 
permits one person to bid off property at a Sheriff’s sale, and then 
relinquish his bid to another. 


In this case an appeal bond, with the statement of the 
case made out by the presiding Judge, was’ filed in this 
Court, but there was no transcript of the record sent up 
certified by the Clerk under the seal of the Court. A 
diminution of the record was suggested, and a motion 
made that a writ of certiorari be issued to the Clerk of 
Brunswick Superior Court of Law. This motion, after 
much consideration, was allowed ; for that the writ moved 
for was necessary in this instance for the exercise of the 
powers given to this Court. The Court cannot proceed 
but upon the whole record, and they had here conclusive 
proof of an appeal having been prayed for and granted, 
from there being an appeal bond. The certiorari issued, 
and the record was certified. 

The case was, that Benjamin Smith, the lessor of the 
Plaintiff, being seised of the lands in question, judgment 
was recovered against him by the Bank of Newbern, exe- 
cution issued, and was levied on the lands, and the She- 
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Mar, 1819. riff’s return on the execution set forth that the Bank of 
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Newbern had, at the sale of the-lands under the execution, 
become the purchaser. The Sheriff executed a deed to 
the Defendant, who, upon the trial, gave this deed in evi- 
dence, and with it a resolution of the President and Direc- 
tors of the Bank of Newbern, directing the Sheriff to 
make the deed to him. ‘The Court charged the Jury that 
the Plaintiff was entitled-to recover; for, although it ap- 
peared that the lands had been seised and sold by the 
Sheriff, yet it did not appear that the legal title to the 
lands had been divested out of Smith, inasmuch as the 
Sheriff, by virtue of his office, could convey that title only 
to such person or persons as the record shewed had pur- 
chased the lands. Here he bad returned on his execution 
that the Bank of Newbern had purchased the lands, and 
the deed had not been made pursuant to this return; that 
if the Sheriff executed a deed to the Defendant in conse- 
quence of the resolution of the President and Directors of 
the Bank, he did it not as Sheriff, but as agent, and, be- 
fore the deed could be operative, it must be shewn there 
was title in the principal, and that proper authority had 
been given to the agent to make the deed. The Jury 
found for the Plaintiff. A rule for a new trial was ob- 
tained, and, it being discharged by the Court, the Defen- 
dant appealed. 


Gaston, for the lessor of the Plaintiff—The return of 
the Sheriff to the execution is evidence to whom he sold 
under that execution.* In this case no other execution is 
shewn than that under which the Bank of Newbern pur- 
chased. The deed to the Defendant is unsupported by 
any execution. This deed cannot derive sipport from the 
execution produced, through the medium of the resolution 
of the Bank of Newbern. The deed docs not state the 
same transaction ; and instead of being explained by it, is 
contradicted by the execution and resolution.. If these 


* 11 East, 296, 4 Bur. 2129, 
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iv authority, the act done should be consistent Mar, 1819, 
give any y , 


therewith. Naked authorities are ever to be executed ex- 
actly: “ Powers shall not be exceeded, nor their condi- 
« tions evaded, but shall be strictly pursued in form and 
in substance ; and all acts done under a special autho- 
‘‘ rity not agreeable to it, nor warranted by it, are void.”’* 

It was not competent for the Bank of Newbern to ex- 
tend the power of the Sheriff. His whole authority is 
given by law, and he can, as. Sheriff, do nothing beyond 
that authority. The right to make a deed for lands sold, 
is but a necessary incident to the power to sell, and can 
go no further than the principal power. 

Not only the substance, but the mode of ‘executing a 
public authority is essential: as if a Sheriff behead a man 
ordered to be hanged. This general doctrine seems to 
need no authorities ; but it is supported by Jones v. Gib- 
son, decided in this Court,} and by cases decided in the 
Court of Appeals in Virginia. That the deed must be 
made to the purchaser, is also shewn by the act of 1799, 
ch. 28. A little reflection will point out the alarming 


mischiefs that would arise from any latitude allowed to , 


the Sheriff in such cases. 


Tayuior, Chief-Justice, delivered the opinion of the 
Court : 

The Defendant, in producing a judgment against Smith, 
an execution, a levy upon property liable thereto, and a 
deed from the Sheriff, has established a title in himself; 
‘because he has thereby shewn a lawful authority in the 
Sheriff to sell, and the due exercise thereof. 

If a judgment be erroneous, and be afterwards set aside 
or reversed, the title of an intermediate bona fide purchaser 


at a Sheriff’s sale cannot be affected: nor in an.ejectment 


against a purchaser at a Sheriff’s sale, can the regularity 
of an execution be questioned. It would be inconsistent 


* Com. Dig. Poiar.C. 1 Bur. 60, 120. t N. C. Term Rep. 42. 
+ 1 Mumf. 428. 2 Hen. and Mumf, 341. 
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Mar, 1819. then to make the purchaser’s title dependent upon any 


Smith 
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special return the Sheriff makes on the execution; more 
especially when such return is contradicted by his deed. 
A return is nothing but the Sheriff’s answer relative to 
that which he is commanded to do by the writ; and is 
intended to inform the Court of the truth of that alone 
which it concerns them to know. Third persons ought 
not to be injured by a return, because the Sheriff has de- 
parted from its proper object, and mingled with it irrele- 
vant matter. 

It is not necessary to express any opinion as to the ef- 
fect of a return in point of evidence of any fact stated in 
it; for however conclusive it may be in that view, it can- 
not be more so than a fact stated and agreed to by the 
parties in the case. So that although the return states 
the Bank to have become the purchaser, yet a fact agreed 
is, that the Sheriff*s deed to the Defendant was made with 
the consent of the Bank. Taking the facts from the case 
and the return, the truth is, that the Bank bid off the pro- 
perty, and relinquished the bid to the Defendant, in which 
there is nothing unlawful. ‘There must be a new trial. 
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Peterson Browne 
VU. . 
Robert Blick, administrator of f From Northampton. 
Priscilla Hilliard, deceased. 


An action of waste being brought against tenant for life by devise, the 
tenant pleaded the general issuc, and, pending the suit, died. The 
suit abates. It cannot be revived against the representatives of the 
tenant, either under the provisions of the act of 1799, ch. 18, or of the 
act of 1805, ch. 8. 

The action of waste is not within the words of either of those acts; and 
it will not be considered within their Equity ; because, 

1. The action is given by the statute of Gloucester, and that is a highly 
penal statute. The place wasted is forfeited, and treble damages are 
given. The action must therefore be considered as in some degree 
vindictive, especially as against the representatives of the wrongdoer, 

. Those acts aim in all cases to apportion the redress to the wrong 
done as nearly as possible. 

. Those acts are reciprocal in their operation. They confer on the 
representatives of either party, dying, the ke right to prosecute or 
defend suits ; and contemplate only those cascs wherein the right may 
be equally and reciprocally exercised. ‘Tiere is nothing in the theory 
of principles of the actions enumerated in these acts which forbid 
their being revived for the Plaintiff, or against the Defendant; but 
the writ of waste is founded upon principles peculiar to itself, and 


to 


oy) 


more especially dependent upon a privity between the reversioner 
and tenant. No one shall have the action of waste, unless he hath the 
immediate estate of inheritance: and between the heir of the rever- 
sioner and the tenant who commits waste there is no privity, the waste 
being committed in the life-time of the reversioner. 


This was an action of waste brought against Priscilla 
Hilliard ; and by the writ she was summoned “ to answer 
** unto Peterson, Browne in a plea, why, in the houses, land 
** and woods, in the county of Northampton, which she 
** holds and is legally entitled to for the term of her life, 
“* by the devise of John Hilliard, her late husband, de-. 
** ceased, she has made waste, spoil and destruction, to 
“the disinheriting of him the said Perterson Browne, 
** against the provisions of law, and to the damage of him 
** the said Peterson one thousand pounds.” The Defen- 
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Mar, 1819. dant pleaded “ the general issue and statute of limita< 


Browne 


* tions.”” Pending the suit, Priscilla Hilliard, the De- 
fendant, died ; her death was suggested on the record, and 
a scire facias was issued to Robert Blick, her administra- 
tor, to make him a party and revive the suit. He ap- 
peared, and pleaded in abatement, “ that the action could 
“not be revived against the administrator of Priscilla 
“ Hilliard, his intestate.” The Plaintiff replied, “ that 
“ Priscilla Hilliard, against whom the action was brought, 
“* had a life estate in the lands on which the waste alleged 
** was committed, which expired by her death.” To this 
replication the Defendant demurred, and the Plaintiff 
joined-in Demurrer. The Court sustained the plea in 
abatement, and the Plaintiff appealed. 


Mordecai, in support of the demurrer.—lIt is clear, that 
by the Common Law, the wrong for which this action is 
brought dies with the person, and the action died with it.* 
Is the abatement prevented by the act of 1799, ch. 183 or 
of 1805, ch. 8? Itis not. The first section of the act of 7 
1799 declares, that * no action of ejectment shall abate 
“ by the death of any Defendant or Defendants in said ~ 
“ action; but the same may be revived by serving on the | 
“heirs at law or devisees of said Defendant, er their | 
** guardian or guardians, within two terms after his de- | 
“* cease, a copy of the declaration,” &c. The second sec- / 
tion provides for the appointment of guardians for such 
heirs or devisees as are minors. The third section directs 
notice to be given by advertisement, where such heirs or” 
devisees reside out of the State. ‘The fourth section pro-~ 
vides for “ the continuance of any suit, where Plaintiff or — 
“‘ Defendant shall die, and there shall be a contest for the — 
‘ administration or for the probate of the will, till such — 
** contest shall be determined, and until the expiration of — 
“‘ one term thereafter.” And the fifth section declares, 
** that no action of detinue or trover, or action of trespass, 


* Co, Lit. 53,b. 2 Saund. 252, in Note. 
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‘and such action of trespass is not merely vindictive, 

« shall, in any cause or Court, abate or be discontinued 

“by the death of either party, Plaintiff or Defendant ; 
_« but the same may and shall be revived in the manner 
« prescribed for the revival of other cases.” 

The act of 1805, declares that ** no action of trespass 
“ vi et armis, or trespass on the case, instituted, or which 
“‘ shall hereafter be instituted, in any of the courts of this 
‘ state, to recover damages done to property either real 
‘‘ or personal, shall abate by the death of either Plaintiff 
“‘ or Defendant ; but the same may be revived in behalf of 
“‘ or against the representatives of the deceased Plaintiff 
‘“‘ or Defendant, under the rules and regulations prescribed 
‘* for the revival and continuance of other actions.” The 
Legislature have expressly named the actions which may 
be survived: The action of waste is not one of them. 
Those named are, ejectment, detinue, trover, trespass vi 
et armis, trespass on the case. The reason wherefore 
Courts of Equity are not bound by the statute of limita- 
tions, is because certain actions or remedies are named, 
and tlie time of limitation affixed ; but bills in Equity are 
not named. And it was because the action of debt for ar- 
rearages of rent was expressly mentioned, that it was held 
the statute applied to that, but not to an action of debt on 
a contract without specialty.* So here the abatement be- 
ing prevented when a certain form of action is adopted, the 
act applies only to those forms of action. 

And if the-Court would not extend by Equity, the limi- 
tation to another form of action, applicable to the subject 
matter, but would permit a Plaintiff to recover in debt, the 
very thing which he would have been barred from recover- 
ing in case, can they now say, that by the Equity of this 
‘statute, he shall recover a different thing from what could 

*be recovered in trespass or case, that is, treble damages? 


*1 Law Repos, 516. 
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The action of waste differs in all its features from an 
action of trespass or case. It is a mixed action, real for _ 


_ the place wasted, and personal for damages. A release 
‘of all actions real, will not discharge it.* It will not lie 


by the heir against assignee of tenant by the courtesy, be- 
cause being founded on privity of estate, as long as that 
privity lasts, it must be brought against the tenant him- 
self.t Case would lie by the heir against the assignee.+ 

Waste only lies for him who hath an immediate estate 
of inheritance :§ Case lies for a remainder man for years. 

If after waste committed, the reversioner aliens, his ac- 
tion is gone, although he takes the estate immediately 
back ; for the action depends upon privity, and the rever- 
sion must remain as it was when the waste was commit- 
ted.|| But case would lie. 

Waste doth not lie against guardian.in socage; but 
trespass or account lies.§] 


Trespass lies for him in possession: Waste, for him who ~ 


has no riglit of possession. Trespass lies against him who 
hath no right of possession: Waste only against him who 
hath a right of possession and property. 

Waste lies only for him who hath an inheritance in rever- 
sion: Trespass for him who hath a mere possession. In — 
trespass the Plaintiff recovers for the injury: In waste, | 
for triple the damage sustained. All these are express | 
distinctions between these actions. | 

Nor is this within the Equity of the acts of 1799 and — 
1805. Penal statutes are not to be construed to the preju- — 
dice of those on whom the penalty is inflicted.** And if — 
the statute of limitations, which is styled a statute of quiet — 
and repose, shall not be extended, but confined to the forms: — 
of action specially enumerated, much less'shall the statutes — 
for preventing abatement, be extended to save an action 
not within their terms, and an action so highly penal as 
this. 


* Co, Lit. 355,b. + Ibid. 54,a. +413 Johns.260. § Co, Lit. 53, b. 
\ Ibid. q Ibid. 54, a. ** Plowd. 17, 18, 47, 86, 125. 
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Seawell, for the Plaintiff, against the demurrer.—It is Max, 1819. 


admitted that the present action abates at Common Law ; 
but it is contended that it survives under the acts of 1799. 


and 1805. By these acts, it is clear that the Legislature’ 


had in view a considerable inroad upon the principles of 
the Common Law. ‘They seemed disposed to bring the 
surviving of actions to that standard which is supported 
by reason and interest ; namely, that actions brought for 
actual injury done to men’s property, should follow the 
property into whosesoever hands the title passed on the 
death of the owner, when he was Plaintiff; and that in 
case of the Defendant’s death, he should be accountable, 
who in law acquired the benefit of such injury done. But 
that in actions merely vindictive, brought to redress an 
injury done the feelings, (and on that account may pro- 
perly be called revengeful) they have wisely left us at 
Common Law ; for by the death of either party, it became 
impossible to obtain the object for which the action was 
brought. 

That this was the design of the Legislature, is clear 


from a view of both acts. The first prevents the action of © 


ejectment from abating, and then provides for detinue, tro- 
ver and trespass, where property cither real or personal 
is in contest, and such action is not merely vindictive. 
The second act recites, that whereas doubts had arisen 
whether the act of 1799 extended to cases for the recovery 
for injuries done to real estate, and whether suits for such 
injuries could be revived for or against the representatives 
of the deceased party ; to remove these “doubts,” and make 
actions brought to recover for injuries done to real and per- 
sonal property survive, although the title did not come in 
question, the act of 1805 was passed. This being a remedial 
statute, and the design of the framers expressed in the pre- 
amble, (which has been often called the key to unlock the 
maker’s meaning,) the statute should be extended to every 
case which comes within the mischief provided against.* 


* Co. Lit. 246. 1 Plow. 53,178, 205, 231. Hard,210. 2 Plow. 465. 
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The like construction has been put upon the 4th Ed. 3d, 
de bonis asportatis, which gives executors the right to main- 
tain trespass. Yet it has been held to extend to adminis- 
trators ; because within the mischief ;* and in like manner 
to extend to trover, though trespass only is named in the 
statute ;+ and for the same reason to a quare impedit, and 
ejectione firme.t And in Ventris 50, cited in Bac. Ab. 
title Executors and Administrators, letter N, executors 
were allowed to maintain debt and recover a penalty, for 
not setting out titles according to the stat. of Ed. 6th, to 
their testator in his life time; and it was said to be so 
ruled upon the Equity of the statute of Ed. Sd, de bonis 
asporiatis. 

These authorities irresistibly prove, that where the Le- 
gislature have designed to permit the cause of action to 
survive fo executors, it shall be extended to every case in | 
principle-with the one specially named ; and that as the ~ 
statute of Ed. Sd was to enable the personal representative F 
to recover for damages done to the personal estate, although © 
executors only were named, yet the statute should be con- 
strued to extend to administrators ; and although trespass — 
only was named, it should extend to trover; and though ~ 
the manner of doing the damage is specified, & by carry- — 
“ ing away goods,” yet it should extend to not setting out 
tythes, to a case where treble damages are given by the 
statute, and likewise to an ejectione firme. ) 

These authorities prove that where a statute is remedial, — 
and a case is within the mischief intended to be remedied, 
one thing will be taken for another, one persop for ano-— 
ther, one action for another. Even where the remedy is ~ 
in some degree penal, the recovery being for an actual” 
injury, it will make no difference. ‘That the present ac- 
tion is for an actual injury is proven both by its name and — 
its nature ; for if a Jury should find nominal damages, the ~ 
Plaintiff could not have judgment. 


* Cro. Eliz. 384. | {Ibid.377. —_—‘¢ Ibid. 207. 
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let personal actions die with the Defendant. Our Legis- 
lature have placed both Plaintiff and Defendant upon the 
same footing, and, consequently, whatever would bring a 
Plaintiff within the Equity, would make the Defendant 
liable within the Equity : for the entire E-juity of our acts 
is giving the Plaintiff a right to recover, and making the 
Defendant liable to answer. The Defendant where he is 
so made liable, is exposed to no hardship; for he is ac- 
countable only to the extent of a fund, which he holds as a 


volunteer. 


Taytor, Chief-Justice, delivered tle opinion of the 
Court : 

My first impression upon the argument of this case was 
in favor of the Plaintiff; bat upon a careful examination 
of all the cases cited, and after a full discussion of the sub- 
ject amongst my brothers, I concur with them in opinion 
that judgment ought to be rendered for the Defendant. 

The case is shortly this: The Plaintiff sued out a writ 
of waste against Priscilla Hilliard, who was in possession 
of the land as tenant for life, under a devise from her hus- 
band. Periding the suit she died, and a scire facias issued 
against her administrator to revive the suit. ‘Fo this he 
has pleaded that the action cannot be revived against him ; 
the Plaintiff replies that the intestate was tenant for life, 
and the Defendant demurs. The question to be decided is, 
Whether the writ of waste is comprehended in the words 
or spirit of the acts, which provide for the revival of suits 
for or against thé representatives. 

The act of 1799, provides afainst the abatement of ac- 
tions of ejeotment, detinue, trover, trespass where property 
real or personal is in contest, and such action of trespass 
is not merely vindictive. 

The act of 1805 preserves in like manner, the actions of 
trespass vi et armis, and trespass on the case, instituted to 
recover damagés ‘done to property either real or personal. 
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It seems to have been the policy of the English Law to Mar, 1819. 
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The writ of waste is not within the words of either of 
these acts ; but as it is an action in which real property is 
in contest, and is not merely vindictive, may it not be 
Within the Equity of the act of 1799, although it be not an 
action of trespass? And as it is instituted to recover da- 
mages done to real property, may it not in like manner be 
Within the Equity of the act of 1805? The solution of 
these questions may be facilitated by considering the na- 
ture of the action. Whether it lay at Common Law 
against a tenant for life, such as the Defendant’s intestate 
was, is not clearly ascertained. Lord Coke asserts that 
it did not, upon the principle that the party creating the 
estate might have provided against the commission of 
waste ; and that it lay against those tenants only whose 
estates were created by the Law, as tenant in dower and 
by the courtesy. 2 Inst. 299. The authority of Bracton 
is the other way. 2 Reeve 149. But whichever opinion 
may be correct, it is certain that a new remedy is given 
by the statute of Gloucester, and that the action now — 
brought rests its foundation on that statute. The words 
of it are, “ He that shall be attainted of waste shall: lose 
“ the thing that he hath wasted, and moreover shall re- 
** compense thrice so much as the waste shall be taxed.” 
The word “ attaint,” which is used in the law to denote 
the conviction of a crime, the forfeiture of the place wasted, © 
and the treble damages, bespeak this to be a highly penal 
statute; and when the remedy under it is contrasted with 
that at Common Law, (which was damages merely, and ~ 
the appointment of a superintendant) it may be almost pro-_ 
nounced vindictive. But when itis considered further, that 7 
real property ceases to be in contest by the death of the 
tenant, and that three times the amount of the injury sus- 


. tained, are sought to be recovered out of the assets of him q 


who did the wrong, who is no longer alive to defend him-— 
self, to warn by example, or be reformed by punishment, 
it may be thought with greater confidence, that the action 
has become vindictive. The Common Law, upen which 
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all the actions specified in the two acts of 1799 and 1805 Max, 1819. 


are founded, aims in all cases to apportion the redress to 
the wrong really done ; and it does not seem to be a sound: 
construction, to extend by Equity those acts to a case so 
wholly adverse to its spirit. This rule is not less just 
than those which require penal acts to be construed strictly 
and forbid the creation of a penalty by implication. 

But the question may be considered in another and per- 
haps a more satisfactory light. ‘The evident design of the 
two acts of 1799 and 1805, was to prevent the death of 
either party operating an abatement of the suit in the cases 
enumerated, and thus partially to repeal the Common Law 
maxim of actio personalis moritur cum persona. They in- 
tended to confer upon the representatives of either party, 
dying, the like light to prosecute or defend the suits, and 
hence they contemplated only those cases, wherein the 
right might be equally and reciprocally exercised. There 
is nothing in the theory and principles of the action of 
trespass which forbid the representatives of the Plaintiff 
from prosecuting it, or those of the Defendant from defend- 
ing it. ‘This was alone prevented by force of the maxim 
just quoted, But the writ of waste is founded upon prin- 
ciples peculiar to itself, and more especially dependent 
upon a privity between the reversioner and tenant. This 
ligament once broken, the action is gone. No one shall 
have an action of waste unless he hath the immediate estate 
of inheritance.* Between the heir of the reversioner and 
the tenant, there was no privity during the life of the re- 
versioner, when the waste was committed. If the rever- 
sioner bring the action and die, could the acts mean that 
his representatives should prosecute the suit, and thus des- 
troy the principle on which it is founded? Assuredly not. 
Then the action of waste was not contemplated by the Le- 
gislature, and is not embraced by the acts, which allow a 
revival in behalf of or against the representatives of 
“ either party.” 


* Co. Lit. 53, b. 
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To revive the action against the representatives of the 
Defendant, would in many cases lead to equal innovation 
and more evident injustice. The same privity requires 
that the reversioner shall bring the action of waste against 
the tenant for life, although the waste committed be done 
by a stranger. The Law is the same where the tenant is 
an infant.* Yet if the acts are to be extended te this ac- 
tion, it must be revived against the executors and adminis- 
trators of innocent persons, who never were “ attainted” 
of waste, and against whom it was only suable as the . 
consequence of an artificial system. In many cases the 
privity is destroyed by the act of the parties in their life 
time, and, in consequence, the action abates. It would be 
strangely incongruous to revive it notwithstanding the 
destruction of the privity by death. 

It has been ably and strenuously argued for the appel- 
lant, that the statute of 4 Ed. 3, ch. 7, has received an 
equitable construction, by which other actions, though not — 
within the words, have been held to be within the meaning 
and intent; and that the decisions thereon will justify the 7 
Court in construing the acts of 1799 and 1805 to include 
the action of waste. That statute, after reciting that in 
times past executors have not had actions for a trespass 
done to their testators, as of the goods and chattels of the 
said testators carried away in their life, so as such tres- 
passes have remained unpunished, enacts “ That the ex- | 
* ecutor in such cases shall have an action against the 
“* trespassers, and recover their damage in like manner 
“as they whose executors they be, should have had if 
“ they were living.”” The words of this statute are gene- 
ral, not specifying the kind of action which the executors 
shall have, but actions against the trespassers. The word 
trespassers, which is used in the sense of wrong-doers, had 
a more extensive meaning in that age than it now bears. — 
Cases which approached nearer to the nature of a con- — 

tract, were comprehended under the term trespasses.t In 


* Co. Lit. 54, a. 
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tion than it has received.* 

Rules for construing statutes have been cited from 
Plowden and other books, which contain much sound 
legal reasoning ; but the extent of their application in fix- 
ing the meaning of modern statutes, is materially limited 
by the decisions of later times. In Bradly v. Clarke, 
Lord Kenyon says, ** Many cases have been cited to shew 
“that the Courts extended the construction of ancient 
“acts of Parliament beyond the words, and in some in- 
‘stances (I should have thought) beyond the fair im- 
“port of them. However, as such constructions have 
“been made, they become the guide for succeeding 
“* Judges.” In the same case, the language of Buller, 
Justice, is more explicit: * With regard to the construc- 
“ tion of statutes according to the intention of the Legis- 
“ lature, we must remember that there is an essential dif- 
‘* ference between the expounding of modern and ancient 
‘acts of Parliament. In early times, the Legislature 
* used (and I believe it was a wise course to take) to pass 
‘“* laws in general and in few terms: they were left to the 
“ Courts of Law to be construed, so as to reach all the 
** cases within the mischiefs to be remedied. But, in mo- 
*“dern times, great care has been taken to mention the 
‘* particular cases within the contemplation of the Legis- 
‘“‘ Jature; and, therefore, the Courts are not permitted to 
‘* take the same liberty in construing them as they did in 
* expounding the ancient statutes.” 

The same principles governed the decision in the case 
of Willson v. Knutly, in which an action of covenant was 
brought upon the statute of 3 W. and M. ch. 14, against 
the devisee of land, to recover damages for a breach of 
covenant by the devisor. That statute recites, that “ it is 
** not reasonable or just that, by the practice or contri- 
“* vance of any debtors, their creditors should be defrauded 
“ of their just debts ; nevertheless, it hath often happened 


* Chitty on Plead. 58. ¢ 5 Term Rep, 201. 


9 


Browne 


v. 
Blick. 








522 


CASES ARGUED AND DETERMINED IN THE 


Mar, 1819. « that several persons having, by bonds and other speci- 


— 
Browne 
v 


Blick. 


* alties, bound themselves, and their heirs, and have after- 

* wards died seised, &c. have to the defrauding such their 
‘ creditors devised the same,” &c. ‘The enacting clause 
then provides that in the cases before mentioned, such 
creditors shall have their actions of debt upon the said 
bonds and specialties. Here it was agreed that an action 
of covenant was within the mischief recited, and that it 
would have been better to have made the remedy coexten- 
sive therewith. But the Court say, that in construing a 
comparatively recent act of Parliament, where a particu- 
lar remedy is given by action of debt on bonds and spe- 
cialties, where no remedy was before, they cannot extend 
it to actions of covenant; that to do so, where the words 
giving the form of action are precise, would be to legis- 
late, and not to construe the act of the Legislature. The 
case, too, is rendered stronger, inasmuch as the act was 
levelled at a species of fraud, towards the suppression of 
which it was desirable that it should receive every possi- 
ble extension.* 

The words of the preamble of the act of 1805, profess 
its design to be to remove the doubts which arose out of 
the act of 1799, whether actions for the recovery of da- 
mages for an injury to real or personal property could be 
revived, where the property itself was not in dispute. If 
the enacting clause had been as general as the preamble, 
to wit: * That actions for injury to real or personal pro- 
“* perty may be revived, although the property itself is not 
“in contest,” they would certainly have included the 
action of waste after the death of a Defendant who was 
tenant for life. But where the words of an enacting 
clause are clear and unambiguous, it is neither necessary 
nor allowable to call in the aid of the preamble to enlarge 
their meaning. The demurrer must be sustained. 


* 7 East. 128. 
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in detinue. The Jury find for the Plaintiff, and assess damages for the 
detention of the slaves, but do not find the value of the slaves. The 
Court will award a writ of enquiry to assess the value, and not order a 
new trial iz toto. 

What matter cannot be supplied by writ of enquiry, 

if the principal Jury omit to find matter which goes to the very point of 
the issue, and upon which, if they had found a false verdict, an attaint 
would lie by the party injured, such matter cannot be supplied by 
writ of enquiry, because the party thereby injured may lose his writ 
of attaint, which will not lie upon an inquest of oflice. 

The rule is, that where the Court ex officio ought to enquire of any thing 
upon which no attaint lies, there the omission of it may be supphed by 
a writ of enquiry of damages: but in all cases where any point is 
omitted, whereof attaint lies, it shall not be supplied by writ of en- 
quiry, because on that writ no attaint lies. 

This rule of the Common Law, as to writs of enquiry, is not enforced 
here as it isin England. The doctrine of attaint has never been in 
force here ; and therefore the Courts will award writs of enquiry in all 
cases where convenience and the justice of the case require it. 

Formerly inquests of office were held by the Sheriff. By the act of 1777, 
ch. 2, cognizance is taken of them by the Court that awards them: and 
even if the law of attaint were in force, it would be matter of specula- 
tion whether it would not apply to writs of enquiry executed by Courts 
of record. 


This was an action of detinue for sundry negro slaves. 
The Jury found for the Plaintiff, and assessed damages for 
the detention of the slaves, but did not find their value. 
The Defendant moved for a new trial, and a question arose 
whether the Court should award a new trial in toto, or 
permit the verdict to stand, and award a writ of enquiry 
to assess the value of the slaves. 


Hat, Judge, delivered the opinion of the Court : 


It is laid down in the English books, that if the princi- 
pal Jury omit to find matter which goes to the very point 
of the issue, and upon which, if they had found a false 
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Mar, 1819. verdict, an attaint would lie by the party injured, such 


matter cannot be supplied by writ of enquiry ; because 
thereby the party may lose his action of attaint, which 
will not lie upon an inquest of oflice.* And in Cheneg’s 
case,+ where a writ was brought de valore maritagii, and 
issue was taken on the tenure, &c. and it was found for 
the Plaintiff, and the Jury assessed damages and costs, 
but did not enquire of the value of the marriage, as they 
ought to have done, it was resolved that the verdict was 
insufficient : and it was said that three things are to be re- 
covered, to-wit, the value of the marriage, damages and 
costs; and that although the issue be de valore maritagii 
upon the tenure, yet as a consequent or dependant upon 
the issue, the Jury, if they find for the Plaintiff, are, as 
parcel of their charge, to enquire of the value of the mar- 
riage, &c. and if they assess excessive damages, attaint 
lies. In this case, it is to be observed, that the Plaintiff 
could not recover any thing in kind, as in detinue, where 
he may recover the thing sued for, but could only recover 
the value of the marriage, damages and costs. If the mar- 
riage were not assessed, he could recover nothing in lieu 
of it. 

In detinue, the Plaintiff recovers the value of the thing 
sued for, if the thing itself be not restored upon the issu- — 
ing of a distringas. In the first case, the object of the suit 
cannot be attained without assessing the value of the mar- 
riage; in the latter, it may or may not. Lord Coke, how- 
ever, seems to have'made no difference in the two cases: 
he says, “ the rule is that where the Court, ex officio, ought 
to enquire of any thing upon which no attaint lies, there 
the omission of it may be supplied by a writ of enquiry of - 
damages ; but in all cases where any point is omitted — 
whereof attaint lies, it shall not be supplied by writ of en- 
quiry, because on that writ no attaint lies ; and therefore 
in detinue, if the Jury find damages and costs, and no va- 


* Carth, 362. L. Ray, 59. 1 Salk. 205, Skinner 595. Pl. 8. 
t 10 Coke, 118. 
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ry of damages, for the reason aforesaid.” However, af- 
terwards in Burton v. Robinson,* (where Cheney’s case 
was cited) in an action of detinue for a deed, a writ of en- 
quiry seems to have been granted to assess the value, which 
the first Jury omitted to do. But this decision met with 
the disapprobation of Lord Holt, as expressed by him in 
Sir James Harbert’s case,+ for the reasons given in Che- 
ney’s case. But the reasons which influenced the Judges 
in England in awarding or net awarding writs of enquiry 
to supply the omissions of the principal or first Juries, do 
not apply in this State, because the docrine of attaints ne- 
ver has been nor is it now in force here. It has fallen into 
disuse in England, but the course of Judicial proceedings 
to which it gave rise still coritinues. 

In replevin brought and a nonsuit entered, or in case of a 
demurrer to evidence, and the Jury discharged, there shall 
be a writ of enquiry, for the Jury does not give any ver- 
dict, and they cannot assess the damages.t The like Law 
holds in case of common demurrers.§ 

As we are, therefore, not restrained by the law of at- 
taints from issuing writs of enquiry, where convenience 
and the justice of the case require it, I think it agreeable 
to both, that one should issue in the present case. Formerly 
inquests of office were held by the Sheriff; but by the act 
of 1777, ch. 2, sec. 80, cognizance is taken of them by the 
Court that awards them. And, indeed, if the law of at- 
taints were in force, it would be matter of speculation 
whether it would not apply to writs of enquiry when execut- 
el by Courts of Record. The Court are of opinion that a 
distringas should issue, and if the slaves be not delivered 
to the Plaintiff, that a writ of enquiry should be issued, to 
ascertain the value of the slaves, and for the value thus 


ascertained, the Plaintiff may sue out a fieri facias, or ca-’ 


pias ad satisfaciendum, at his pleasure. 


* 1 Keble 882. { Skinner 509. Pl. 8. 
+ Skinner 595.. PI. 8. § 1 Plowd, 283. 
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Samuel Dickens, administrator of the 
estate of William Cocke, dec’d. 
v. 
William Shepperd. 


From Person. 


Assessment of damages in case of eviction. 

A. sells to i. three, six hundred and forty acre, tracts of land, and conveys 
with special warranty, and covenants that if B. shall lose the land by 
reason of a better title being in some other person, he will restore the 
purchase money with interest, and in proportion should he lose any 
part thereof. Each tract, although containing- the same number of 
acres, is of different value. B. is evicted from one of the tracts by a 
better title. ‘The rule to be observed in assessing damages in this case 
is, that ; 

. The whole of the three tracts are to be valued in gross at the price 
paid for them by the vendee ; ‘3 
. The relative value of the tract lost to the value of the whole, is then 7 
to be ascertained ; and the amount of this relative value with interest 
thereon, is the amount of compensation to which the vendee is entitled _ 
for his loss. 


This was an action of covenant, and the question was, 
upon what principle damages should be assessed. The 
case was, that William Shepperd, on the first day of Fe-_ 
bruary, 1802, executed to William Cocke an obligation in- 
the following words, to-wit : 


“ Know all men by these presents, that I William Shepperd, of Orange 

“ County, North-Carolina, am held and firmly bound unto William Cocke 

“in the just and full sum of 21333 6 8: To which payment well and 

“ truly to be made, I bind myself, my heirs, executors and administrators, 
“ firmly by these presents. 
“ The conditions of the above obligation are such, that whereas the 

“ above bound William Shepperd hath this day given a special warranty 

“ deed for three six hundred and forty acre tracts of land, situate, lying 

“ and being in the State of Tennessce, in Sumner county, on the waters 
“ of Hickman’s creek, for which the said William Cocke hath this day | 
* paid him the sum of six hundred and sixty-six pounds, thirteen shillings ~ 
** and four pence: Now if it shall hereafter appear that any other person” 

“ has a better right than the saict Cocke, and in consequence of such bet- 
* ter right, he shall lose the land, then the said Shepperd is to pay to © 
“ said Cocke the above sun of (666 13 4 with lawful interest from this 
“ day; and in proportion should he lose any part thereof: Then the 
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« above obligation is to be void, otherwise to remain in full force and vir- Mary, 1819. 


Witness my hand and seal this 1st day of February, 1802. oven 


ee 
oa Dickens 


“ WM. SHEPPERD, (Seal.) “ 
« Teste, H. SHEPPERD ” Shepperd. 


The declaration charged, that another person, to wit: 
James Mulherrin, had on the ist day of February, 1802, 
a better right than either William Cocke or William 
Shepperd to one of the six hundred and forty acre tracts ; 
and that in consequence of such better right, Wm. Cocke 
had lost the said tract. The Defendant pleaded that * he 
*¢ had not broken his covenants, and that the conditions had 
“* been performed.” 

The Jury found that there was a breach of the covenants 
as to one of the tracts of land, which William Cocke had 
lost by a better title thereto being in James Mulherrin on 
the ist February, 1802. They further found that the De- 
fendant, Shepperd, had performed the conditions contained 
in his obligation, by paying to the Plaintiff the sum of 
4371. 10s. as and for the price of the land so lost. - 

Upon the trial, the Plaintiff proved that the value of the 
tract of land lost, was, on the ist February, 1802, one 
dollar per acre; and the value of the other two tracts 
mentioned in the obligation was, on that day, one, thirty- 
seven and a half cents, the other, twenty-five cents per 
acre. That at the time of bringing this suit, the value of 
the tract lost was five dollars per acre, and the value of 
one of the other tracts was one dollar twenty-five — 
and of the other, fifty cents per acre. 

Neither Shepperd nor Cocke had seen the lands before 
the ist February, 1802, and both were ignorant of their 
quality. Upon these facts,.the Plaintiff’s counsel moved 
the Court to instruct the Jury that the Plaintiff was enti- 
tled to recover such a proportion of the purchase money} 
with interest, as the value of the tract lost bore to the va-" 
lue of the other two tracts, at the time of commencing this 
suit. ‘The Court refused to give such instructions; and, 
thereupon, it was prayed that the Court would instruct 
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the Jury that the Plaintiff was entitled to recover, by way 
of damages, such a proportion of the purchase money as 
the value of the tract lost bore to the value of the other 
two tracts on the Ist February; 1802. This was also re- 
fused ; and the Court instructed the Jury that the Plain- 
tiff was entitled to recover so much of the purchase money, 
with interest, as the quantiiy of land lost bore to the quan- 
tity in the other two tracts, to wit: one third part; and 
it appearing that Defendant had made payment to the 
Plaintiff of this amount, the Jury found, as to this point, 
for the Defendant. A rule for a new trial was obtained ” 
by the Plaintiff; which being discharged, he appealed to 
the Supreme Court; and the Judges here were djvided in 
opinion: Hall and Henderson, Judges, being of opinion 
that the presiding Judge had erred in instructing the Jury, 
and that the rule for a new trial should be made absolute. 
Taylor, Chief-Justice, contra. 


Hart, Judge.—I have no hesitation in saying, that) 
where a bargainee is evicted of part of the land which he 
has purchased, he is entitled to recover the value of such 
land, reference being had to its value at the time of the 
purchase. Thus, if A. purchase a tract of land of B. for 
one hundred dollars, and fifty acres of the tract be worth) 
one dojlar and a half per acre, and the other fifty acres be 
worth fifty cents per acre, and A. be evicted of the first 
fifty acres, he shall recover one dollar and a half per acre; 
and if he be evicied of the other fifty acres, he shall reco-7 
ver only fifty cents per acre, if the value of the whole land 
purchased was, at the time of the purchase, one hundred 
dollars. At first, I doubted what the contract between 
the parties in tlris case really was: on consideration, how | 
ever, it appears to be, that in case of eviction, by a better? 
title, of the whole of the land sold, the purchase money, 7 
with the interest, should be retarned; and the words” 
“‘ and so in proportion, should he lose; any part thereof,” 
mean value as well as quantity, and, therefore, that the 
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reference to the money given for the whole: that is, if the 
value of the land lost be less than the average value of the 
other two tracts, the Plaintiff should recover less ; if more, 
he should recover accordingly. I think the rule for a new 
trial should be made absolute. 


Henverson, Judge.—I think the bond is a mere con- 
tract, or bond of indemnity, and that all that can be 
claimed under it, is compensation for the value of the land 
lost by a better title, valuing the whole land at the price 
mentioned in the bond, and the part lost by its relative 
value thereto. As to the words “ and in proportion should 
«* he lose any part thereof,” I understand them to mean 
only, that if a part should be lost, (a whole loss being 
provided for before,) the part lost should be valued in re- 
lation to the value fixed on the whole. A contrary con- 
struction might lead to very unjust results. For the part 
lost might be entirely barren; and although it, might be 
half of the quantity of land sold, the real injury might be 
inconsiderable ; yet one half of the purchase money must 
be returned. And so vice versa, the valuable part of the 
land might be lost, and only one half of the purchase mo- 


ney be restored. This would be giving to the bond a con-_ 


struction very different from that of an indemnity. Nor 
does it make any difference that neither of the parties had 
ever seen the lands, or knew where the title was good and 
where defective: they acted on their knowledge, or their 
supposed knowledge, of the general value of land in‘that 
country: they knew that some tracts were better than 
others, and parts of those tracis better than other parts. 
When lands are bought or sold by the acre, it rarely hap- 
pens that each acre is of the same value. The average 
value of each acre governs the parties, and in this way 
the value of the whole tract is ascertained. I think the 
Jury were wrongly instructed, and that the rule for a new 
trial should be made absolute. 


Dickens 
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Taytor, Chief-Justice.—I think it a material part of 
this case, that neither of the parties knew any thing about 
the quality of any part of the land. It lay in a distant 
country, and the value of any one tract, rather than of the 
others, formed no inducement to the purchase. If there 
had been a general warrantry in the deed, Cocke could 
have recovered only the price paid in proportion to the 
land lost, and interest upon that sum; according to the 
rule, that if upon a contract for the purchase of land the 
title prove bad, and the vendor is, without fraud, incapa- 
ble of making a good one, the purchaser is not entitled to 
damages for the fancied goodness of the bargain he sup- 
poses he has lost.* The decision of this Court, too, in 
the case of Philips v. Smith, limits the recovery to the 
price fixed on by the parties, and interest on that sum. 

But it appears to me that this case is still stronger 
against the Plaintiff, than if an action had been brought | 
on a warranty in a deed; for the partics here have not 
left'the sum to be recovered, to implication or the effect of 
any general rule of law, but have incorporated the princi- 
ple, by which a reimbursement shall be ad jjusted, into the 
condition of the bond. “ If it shall appear hereafter that 
“ any other person should have a better right to these | 
* lands than Cocke, and he should lose them in conse- | 
quence of such better right, then Shepperd is to pay 
back the purchase money, and in proportion should Cocke 
* lose any part of the land.” The number of acres sold 
was nineteen hundred and twenty, of which, one-third has — 
been lost, and for which Cocke is entitled to a reimburse- 
ment of one-third of the purchase money, with interest. 
This rule is calculated to work both ways, and appears to 
me most equitably adapted to the circumstances of this — 
case. It is one under which the Plaintiff would certainly © 
have sought shelter, had Mulherrin’s title covered the | 
tract which the Jury have valued at twenty-five cents per ~ 
acre, instead of that which they have valued at a dollar. 


* 2 Black. 1078. 
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the average value of the several tracts when the contract 
was made, the value of each acre would be but fifty-four 
cents and one-sixth per acre; and either this latter sum 
or twenty-five cents per acre, must have been the amount 
of the Plaintiff’s recovery, upon his own principles, in the 
event of his having lost the poorest tract. If in the sup- 
posed event, it would have been unjust to allow the Plain- 
tiff less than he paid, which I think it would, it must be 
equally so, to make the Defendant pay more than he re- 
ceived, in the event which actually has happened. 

In the case of Nelson v. Mathews,* the general rule is 
laid down, that if several tracts of land be sold as adjoin- 
ing each other for a gross sum, and no specification be 
made at the time of the contract of the quality or separate’ 
value of each parcel, and there be a deficiency in the quan- 
tity of each, the purchaser will be entitled to compensation 
for such deficiency, according to the average value of the 
whole tract, and not of the several tracts taken separately. 
In giving the reasons why the case under consideration 
should be governed by the general rule, Judge Roane ob- 
serves, that the purchaser does not state that the lost land 
formed a particular inducement with him to make the pur- 
chase: on the contrary, he had never viewed the land, but 
relied on the information of the seller as to quantity and 
boundaries ; he neither asked nor received any informa- 
tion as to quality and description: he submits, therefore, 
in case of a deficiency, te stand upon the general ground, 
which is a safe one, as it gives the average value of an ar- 
ticle purchased in gross. Whereas, when an enquiry is 
made into the relative value, a very extensive field is en- 
tered into, where much is left to opinion, and in which 
there are no certain data to go by. 

It will readily be admitted that many cases may be stat- 
ed, wherein the application of this rule would be altoge- 


* 2 Hen. and Mumf. 164. 
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ther unjust; as where a purchaser is evicted from the most 
valuable part of a tract of land, as a meadow connected 
with a barren field; one acre containing expensive im- 
provements, connected with a tract of little or no value; 
or the only woodland belonging to a plantation, and essen- 
tial to its support. When the purchaser knew the land, 
or it was described to him at the time of the sale, it may 
reasonably be presumed, that the valuable part of the tract 
formed an inducement with him to make the purchase ; 
and therefore he ought to be compensated for the relative 
value of the land lost.* But considering, together, the 
contract in this case, the ignorance of the parties as to the 
value of the land, and the absence of all unfair dealing in 
the seller, [ am unwilling to disturb the verdict. 


* 5 Johns. 5 
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The State 
V. From Wayne. 


Joseph Martin and others. 


Indictment for a riot “ in pulling down, breaking, removing and destroy- 
« ing the dwelling house of one Lucy Showell, she the said Lucy be- 
“ing in the peaceable possession thereof.” Upon the trial, it ap- 
peared in evidence that Lucy Showell was a feme covert, but her hus- 
band did not live withher. The Defendants being convicted, the 


Court awarded a new trial, for 

In an indictment for a riot in pulling down a dwelling house, as well as 
in burglary, for breaking and entering a dwelling house, the indictment 
must set forth whose house it is. Here it was the dwelling house of 
the husband, and should have been so charged. If a person inhabit a 
dwelling house, as the wife, guest, servant, or part of the family of 
another, it is in law the occupation of such other person, and must be 
so laid in the indictment. 


The indictment charged, “ that Joseph Martin, Thomas 
“ Durden, Joel Newsom, Isaac Newsom, together with 
* divers other persons to tie Jurers unknown, being riot- 
“ ers, routers, and disturbers of the peace of the state, on 
“* the ninth day of April, in the year of our Lord one thou- 
** sand eight hundred and seventeen, with force and arms, 
“* that is to say, with sticks, staves, and other offensive 
“* weapons, at the county of Wayne aforesaid, unlawfully, 
“‘ riotously and routously, did assemble and gather toge- 
** ther to disturb the peace of the state ; and being so as- 
* sembled‘and gathered together, the dwelling house of 
* one Lucy Showell, she the said Lucy being in the peace- 
** able possession thereof, then and there unlawfully, riot- 
* ously and routously, did pull down, remove, break and 
“destroy, and other wrongs to the said Lucy Showell 
“ then and there did, to her great damage, and against the 
“* peace and dignity of the State.” 

Upon the trial it appeared in evidence, that Lucy Show- 
ell was a feme covert ; that her husband had gone from the 
State, leaving her behind, residing in the house; that 
since the commission of the acts charged in the indictment, 
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Mar, 1819. he had returned to the State, but had not since resided 


State 


v. 
Martin. 


with his wife. ‘The presiding Judge charged the Jury, 
that evidence of taking down the roof of the house in which 
Lucy Showell resided, against her consent, supported the 
indictment, and that the Defendants might be convicted, 
although the indictment did not charge the house to be the 
dwelling house of the husband. The Defendants were 
convicted, and a rule for a new trial was obtained, upon 
the ground of misdirection by the Court. The rule was 
discharged, and the Defendants appealed to this Court. 


Taytor, Chief-Justice, delivered the opinion of the 
Court: 

The offence charged in the indictment is not a general 
riot, but ariot which consisted specifically in pulling down, 
removing, breaking, and destroying a dwelling house. So 
far it resembles the case of the Queen v. Soley and others, 
2 Salk. 595; which was an information for a riot for tak- 
ing from the hinges, the door of a certain house called the 
Guildhall of the town of Bewdly. In that case, the judg- 
ment was arrested, because it did not appear whose house , 
it was ; and calling it a Guildhall did not make itso. In 
the case before us, the house is laid as the dwelling house 
of one Lucy Showell, and as in her possession. It appears 
from the case, that Lucy Showell was, at the time of the 
riot, the wife of a man who was then out of the state, but 7 
who has since returned, though he does not reside with his — 
wife. Now in the case of burglary, it is a well settled — 
rule, that if a person inhabit a dwelling house, as the wife, ~ 
guest, servant, or part of the family of another, it is in 
law the occupation of such other person, and must be so ~ 
laid in the indictment. And this rule was strongly exem- ~ 
plified in Fane’s case, Kelyng, 43, where it was holden, 
that if the house of a feme covert, who lives apart from her 
husband, be broken, though the husband had expressly re- 
fused to have any thing to do with the lease, and the land- » 
lord made the agreement with the wife alone, yet it must 
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be laid to be the house of the husband. There is no ground M4¥, 1819. 
whatever on which to infer that the separate property of gy: ner 
this house ‘was in the wife, or that in point of law slie had ote, 
the exclusive possession of it. For whatever might have ; 
been alleged in favor of such a position, had the husband 

left the state under circumstances indicating an intention 

of not returning, yet in fact he has returned, and the wife 

is consequently subject to the disabilities of coverture. As 

the riot laid in the indictment is not distinguishable from 

a burglary, so far as it respects the description of the pro- 

perty or possession of the house, and as, according to the 

case in Salkeld, the proof must establish the allegation, 

there must be a new trial. 


















Samuel Skinner, executor of the last) 
will of Evan Skinner, dec’d. 

V. 
John Skinner. 






>From Washington. 









Construction of the 3d section of the act of 1806, relative to gifts of slaves. 
The words “ Every person claiming title to any slave or slaves, by virtue 
* of any parol gift heretofore made, shall commence and prosecute his 
“ or her suit for the same, within three years from the passing of this 
*“ act, otherwise the same shall be forever barred,” mean that the re- 
medy shall be barred, and not the right. 











Detinue for sundry negro slaves. Pleas—non detinet, 
and statute of limitations. Replication—act of 1806, c.—. 

In the year 1794, Evan Skinner, the testator, made a 
parol gift of a negro girl named Bet to his son, the Defend- 
ant. Bet had issue after the year 1794, Jim, Agg, March, 
Candis, Wilcox, John, Clarissa and Frank ; and she and 
her issue remained in possession of the testator until his 
death, he acknowledging that they were the property of f 
the Defendant. The negroes came to the possession of 
the Plaintiff, who was appointed executor of the last will of 














536 


CASES ARGUED AND DETERMINED IN THE 


Mar, 1819. Evan Skinner, and he as executor, hired to the Defendant 


Skinner 
Vv. 
Skinner. 


the negroes Bet, Jim, John, Clarissa and Frank. Before 
the term of hire. was expired, the Defendant got into his 
possession the other negroes, Agg, March, Candis anid 
Wilcox, and the term of hire having expired, he refased to 
return to the Plaintiff any of the negroes, setting up a 
claim to them under the parol gift made in 1794. The 
Plaintiff brought an action of detinue to recover the ne- 
groes. The Defendant pleaded, “ the general issue, and 
* statute of limitations.” The Plaintiff replied, ‘ the act 
** of 1806, ch. ” 

Upon the trial, the presiding Judge charged the Jury, 
that as to the negroes Bet, Jim, John, Clarissa and Frank, 
the Defendant was estopped to deny the Plaintiff’s title, 
he having come into possession of them by hiring them 
from the Plaintiff; that therefore a verdict must be given 
for the Plaintiff, as to them. ‘That, as to the other ne- © 
groes, the gift from Evan Skinner to the Defendant being ~ 
valid, the Plaintiff was not entitled to recover. That the — 
act of 1806 barred the action and not the title; and, as 7 
the Defendant had obtained the peaceable possession of — 
those negroes, and without any contract with the Plaintiff, 
his possession ought not to be disturbed in this suit. The 
Jury gave a verdict as directed by the Court, and the 
Plaintiff having obtained a rule for a new trial, and the 
rule being discharged, the Plaintiff appealed to this Court. 


Henverson, Judge.—I have laboured in vain to disco- 
ver a substantial difference in the wording of the act of 
1806, respecting the limitation of time within which ac- 
tions shall be brought on parol gifts of slaves theretofore — 
made, and our common act of limitation of actions ; and — 
the construction uniformly put on the common act of limi- 
tations, being that it affects the remedy only, and not the 
right, or that possession aids only in repelling a claim, 
and not in shewing a right, I am constrained to put the 
same construction on the act of i806. But I well remem- 
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I decided that the act of 1806 barred the right, and not the 
remedy only. I then thought the construction right ; but 
on a full examination, I am induced to think I was wrong. 
I think the construction which I feel constrained to put 
upon the act, fraught with evil consequences ; but I cannot 
make the law. These evil consequences, in all those cases 
where an action of replevin will lie, may be avoided by 
bringing that action. In it the Defendant or avowant be- 
comes the actor, and the Plaintiff may plead the statute of 
limitations to his claim. The rule for a new trial must be 
discharged, and the judgment of the Superior Court af- 
firmed. 


Hat, Judge.—It is not easy to conceive for what pur- 
pose the third section of the act of 1806, ch. — , entitled 
** An act declaring what gifts of slaves shall be valid, and 
* for the prevention of frauds,” was inserted. I think the 
act of limitations, passed in 1715, answers the same pur- 
pose. The act was made in reference to a donee out of 
possession. It declares * that any person claiming title 
** to.any slave by virtue of any parol gift heretofore made, 
* shall commence or prosecute his suit for the same within 
** three years from the passing of that act, otherwise the 
« same shall be forever barred.” If the question be asked, 
for what shall he prosecute his suit, the answer is, for the 
slave to which he claims title. If the suit be not prosecu- 
ted within three years, what is to be barred? The an- 
swer is, the suit, which shall be brought after three years. 

If it be said that the title shall be barred, it must also 
be said that the suit was brought for the title of the negro, 
and not for the negro. This construction will not suit 
the phraseology of the act. The Legislature might have 
intended to take away the right as well as the remedy ; 
but if they have not so expressed themselves, we cannot 
do it for them. If this act has no other effect than the act 
of limitations, passed in the year 1715, we may reasona- 
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Skinner 
vw. 


but on that account we are not at liberty to guess at that 
intention, and carry it into effect, because it is our duty 
to judge of laws that are made, not to legislate. If 
there had been no act of limitations before the one in ques- 
tion, I think there could be no difficulty in giving a con- 
struction to it; and I think the same construction ought 
to be given to it, notwithstanding the existence of that 
act. It does not appear to me that there are any words 
in the act of 1806, that contemplate a case like the one 
under consideration. We surely cannot collect from the 
act, that a longer possession than three years should work 
an indefeasible title in the possessor, but only that it 
should bar the remedy: and the remark may go for as 
much as it is worth, that the word bar is technically ap- 
plied to actions and suits. The rule for a new trial must — 
be discharged. 


Taytor, Chief-Justice, concurred. 
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Den on demise of Reddick and wife 
v. i From Bertie. 


Leggat. 


In determining the priority of grants, issued on the same day, the num- 
ber marked on each will be regarded and looked to, when there is no 
other circumstance. The number is no part of the grant; and there- 
fore were two grants issued on the same day, and the one of the lowest 
gumber called for the lands covered by the other, this last shall be 
deemed the prior grant. 

Boundary is a question of fact, or at least of law and fact combined, and 
to be decided by the Jury and not by the Court. 

It is the province of the particular description to abridge and limit, but 
not to enlarge the general description. 

Where the thing referred to has no particular name, and there are super- 
added to the general description, specifications or localities, all these 
specifications or localities must concur to point out the object, other- 
wise it does not appear to be the thing intended. 

If one grant to S. S. one thousand acres of land and no more, according to 
certain lines which include two thousand acres, the two thousand acres 
pass, because the buts and bounds are more certain than the quantity.. 
Quantity is in no way material, except where the boundaries are doubt- 
ful, and there it is a new circumstance. 

Colour of title, and possession under it—possession of lands for seven 
years under colour of title bars the right of entry, although the posses- 
sor knew at the time he obtained his colour of title and took possession, 
that the lands belonged to another person, Any other construction of 
the act of limitations would render titles insecure, and frustrate the in- 
tention of the act. / 


The lessors of the Plaintiff were the heirs at law of John 
Swain, to whom the lands in question had been granted on 
the 18th day of May 1789. The warrant of survey was 
issued in 1778, and the survey was made in 1784, the De- 
fendant Legat being one of the chain carriers. The De- 
fendant claimed title to the lands under a grant issued to 
him on the same day on which the grant to Swain issued, 
and his grant was of a lower number than Swain’s. In 
the following Diagram, the letters A, B, C, D, E, repre- 
sent the lines of Swain’s grant, A. being the beginning 
corner. he figures 1, 2, 5, 4, represent the lines of Leg- 
gat’s grant, figure 1, being the beginning corner. 
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The grant to Swain calls for “ three hundred acres of § 
“land lying in Bertie county, on the low grounds of Rean-” 
‘‘ oke river, beginning at a Holly on the river, Dugan's cor- 
“ner, running thence with his line north 80 poles to his — 
‘* other corner, thence north 25° east 360poles to a cypress, 
“thence north 80° east 100 poles to a Gum, thence south — 
«20° west 450 poles to the river at a Sycamore, thence © 
‘up the river to the first station.” The Sycamore called . 
for in the last line is at figure 1, and the line being run — 
from the corner at D. to figure 1, will leave out of the 7 
grant a small slip of land in the bend of the river. 

The grant to Leggat calls for “one hundred acres of 
** land lying in Bertie county, in the low grounds of Roan- 
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“the river, thence north 25° west 254 poles to a Gum, 
«‘ thence north $3° east 64 poles to a Gum, thence south 
# 25° east 254 poles to.a Chesnut Oak on the river, thence 
“up the river to the first station.” The Chesnut Oak is 
at figure 4. 

The Defendant had been in possession of the part of the 
land covered by both grants for eighteen years. 

The Defendant contended that the lines of Swain’s grant 
ought to be run agreeably to the directions of the act of 

777, so as to give him a water front of but one-fourth of 
the extent back : that if so run, the lines of the two grants 
would not interfere. He further contended, that as his 
grant issued on the same day with Swain’s, and was first 
numbered, it was the elder grant and first to be located. 
And lastly, that his grant was a colour of title, and that 
he having had seven years adverse possession of the land, 
fhe right of entry in the lessors of the Plaintiff was barred. 

The Court instructed the Jury that, as the Defendant 
had failed to prove any lines actually run at the time‘of 
_ the original survey, different from those called for in the 
grant to Swaine, those claiming under that grant were en- 
titled to run according to the courses and distances called 
for in it, and that would leave the land in dispute within 
the bounds of Swain’s grant. That the number of the 
grant, marked on it by the Secretary of State, was not a 
part of the grant; that in the nature of things an elder 
grant could not call for a younger, and here the grant to 
Leggat recognised Swain’s grant. 

‘The Court farther instructed the Jury, that if they be- 
lieved that Leggat, at the time he obtained his grant, knew 
that it covered lands already covered by the grant to 
Swain, his grant was not such colour of title as, with seven 
years possession under it, would toll the right of entry of 
the lessors of the Plaintiff: that no paper writing which 
was founded in fraud, could operate as colour of title in fa- 
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« oke river, between John Swain’s and Roanoke ri¢er ; Max, 1819. 
. . . ' “ po rain’? . > 
“ beginning at a Sycamore tree, John Swain’s corner on pyaick 
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Reddick *#in a grant for a piece of land which he knew had been 
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Leggat. 


granted to another, it was a fraud both upon the state and 
the individual whose land was so re-granted. And the 
Court left it to the Jury to say, whether the circumstance 
that Leggat was a chain carrier when Swain’s land 
was surveyed, satisfied them that he knew when he obtain- 
ed his grant, that it covered lands surveyed for Swain: 
that he got a grant for land lying between Swain’s and 
Roanoke river, and if he was a chain carrier for Swain, 
must he not have known that there were only a very few 
acres lying there? And must he not also have known that 
running from the sycamore the course he called for, would 
take him directly into Swain’s lands? 

The Jury found the Defendant guilty ; upon which a 
rule for a new trial was obtained, and it being discharged — 
the Defendant appealed to this Court. : 


Henverson, Judge, delivered the opinion of the Court t 


The first question presented for the consideration of the) 
Court, is the priority of the respective grants of the par- 
ties. Leggat’s has the lowest number, but it calls fe 
Swain’s lands: the number must therefore yield to this® 
call, and Swain’s must be considered as first made. The 
number was then no part of the grant ; it was only a mg 
put upon it by the Secretary for convenience, not when h 
countersigned, but when he revised it. 

The next question, to-wit, the boundaries of Leggat’ 
grant, is rather one of fact than of law, and dependant om 
a variety of circumstances, proper only for the considera-" 
tion of a Jury. We will, however, examine those facts as 


_ sent here, more for the purpose ef shewing that it is a ques~ 


tion of fact, than of elucidating the points arising on the 
record for our decision. 
Swain’s patent, under which the lessors of the Plaintiff 
Claim, when laid down according to its calls, leaves but @ 
narrow slip of land, not more perhaps than ten steps wide, — 
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between it and the river, and perhaps not more than fifty Max, 181. 
long: and the lands granted to Leggat are described in sua 
his grant as lying between Swain’s and the river, ** begin- 
“ing at a sycamore, John Swain’s corner on the river, 
“ thence north 25° west 254 poles toa. gum, thence north 35° 
“ east 64 poles to a gum, thence south 25° east 254 poles te 
“a chesnut oak on the river, thence up the river to the 
“ first station 3° which when laid down according to its 
calls, runs across Swain’s lands diagonally, and termi- 
nates many poles beyond Swain’s back line, including of 
lands lying between Swain’s lands and the river, not more 
than one-third or one-fourth of an acre. It is contended, 
on the part of the Plaintiff, that as Legzat’s landsare de- 
scribed as lying between Swain’s and the river, every other 
description of its locality must be controlled by and give 
way to that, to-wit, distance, courses, marked lines, cor- 
ners, and quantity ; and in support of this, it is said, that 
it is the province of the particular description to abridge 
and limit, but not to enlarge the general description ; 
and Lord Bacon’s 13th maxim, 2 Coke Rep. 53 Dodding- 
ton’s case, Cro. Jac. 22, and 8 East. 91, are relied on to 
support it. From these, authorities, which are nothing 
but rules or maxims founded in common sense, it appears, 
that where the thing referred to, has no particular name, 
and there are superadded to the general description, speci- 
fications or localities, all these specifications or localities 
must concur to point out the object, otherwise it does not 
appear to be the thing intended. As if I grant all my 
lands in Dale, which I purchased of 1.8, and which are in 
the tenure of I. N ; all these specifications must concur, 
otherwise there is nothing described. But if I grant 
White Acre, which I purchased of I. S, and which de- 
scended to me from my father, White Acre will pass, al- 
though I purchased it of I. N, and net from I. S 3 and al- 
though it descended to me from my mother and not from 
my father: it is sufficiently identified by its name, and 


v. 
Leggat. 
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amend 


Reddick ‘t#in. They are therefore rejected or disregarded. 
v. This may be further illustrated thus ; I grant to J. 8. 
‘<85"t- one thousand acres of land and no more, bounded as fol- 
lows, &c. and two thousand acres are included in the lines, 
The two thousand acres pass, as the buts and bounds are 
more certain than quantity, which depends on adimeasure- 
ment and calculation ; and the quantity is in uo way mate- 
rial, except in Jands where the boundaries are doubt. 
ful, and there it may be thrown into the one scale or the 
other, as a circumstance. 

On the other hand, it was contended that whatever may 
be the effect of Lecgat’s grant to pass the title of the lands, 
it actually runs across Swain’s patent in the manner be 
fore described. ‘To prove this, reliance is placed on the} 
course and distance, the immense disparity between the 
quantity called for and that lying between Swain’s and} 
the river; that by stopping at Swain’s front on the river 
line, and running Leggat’s next course and distance, hi 
lands are thrown one-half or more into the river, and 
residue on the opposite side. Now a greater part of the 
above are questions of fact, and which the Court cannot 
decide on. It was the province of the Jury to do so; and 
if some be rules of law and some of fact, the decision be- 
longs to the Jury under the superintendence of the Court 
as regards the law, and the competency and relevancy ¢ 
the evidence. In fact, boundary is a question of fact 
at least of fact and law combined, and for the decision of 
the Jury and not of the Court. :. 

But if the Jury were of opinion that Leggat’s grant co-) 
vered the lands in dispute, the next question is, does the) 
possession of eighteen years under it, give a right, Leggat” 
knowing at the time he entered that Swain’s patent cover-7 
ed the land? I assume it as a fact, that Leggat had no-— 
tice of the bounds of Swain’s patent, because from his being ~ 
a chain carvicr, although it be a slight circumstance, the) 
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Jury might infer that he had such notice, and the Court M+" 


very properly left that circumstance to them. 

Leggat is very clearly within the words of the statute of 
limitations, even with the addition that there must be co- 
lour of title, if the Jury believed his grant covers the land. 
Hie has had a possession for more than seven years, under 
a grant purporting to convey the lands to him, and which 
would have been operative but that the grantor had before 
parted with his interest. Whether he knew or not of any 
other title, the Legislature which passed the act of 1715. 
did not seem to consider material. The words are genc- 
ral, not in favour of those possessors who did not know of 
any other title. I would say that the law, as so con- 
strued, is palitic and wise. On the one hand, it may be 
said, that no mala fide possessor should acquire a right, no 
matter how long his possession may have continued. Yet 
as parol evidence must be gone into for the purpose of 
proving the mala fides, and it being a thing dependant on 
a knowledge in the possessor, a thing which may be drawn 
upon him by perjury without a possibility of contradiction, 
the object of passing the act would be frustrated, it would 
tend to render titles insecure. ‘To discourage new settle- 
ments and improvements, particularly of a lasting kind, 
in which all countries are much interested, and more espe- 
cially a new one, as ours was then and even now, would 

‘in a great degree repeal the act; and if it did not, it would 
damp the spirit of enterprise and improvement, which it 


~ was the intention of the Legislature to cherish and pro- 


tect. But for us, as mere expounders of the law, it is suf- 
ficient to say, that there is no such exception in the words 
of the act; nor is there in the act any thing which autho- 
rises us to say that the Legislature meant otherwise than 
as they have plainly expressed themselves on the subject 
now under consideration. Believing, therefore, that the 
Jury were misdirected on this point, the rule for a riew 
trial must be made absolute. 
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Den on demise of John Thompson 
v I From Cumberland. 


Philemon ‘Hodges. 


In ejectment for lands purchased at a Sheriff’s sale under execution, the 
Plaintiff need shew as against the Defendant in execution only, Ist. a 
judgment; 2d. an execution, giving to the Sheriff authority to sell; 
and 3d. the Sheriff’s deed. 

If, therefore, in the Sheriff’s deed, there be a mistake in reciting the 
judgment, or the execution, or the return indorsed on the execution, 
it is immaterial, if it appear that there was a judgment, and an cxecu- 
tion issued thereon, giving to the Sheriff authority to sell. 


The lessor of the Plaintiff claimed the land in question 
under a deed made to him by the Sheriff of Cumberland 
county. He gave in evidence a judgment obtained at De- — 
cember term, 1809, of Cumberland County Court, by © 
Dew and Barnes against the Defendant, and an execution | 
tested of March term, 1810, on which was indorsed the © 
following return, viz. “ Levied on 640 acres of land, the 
“upper side of Little River, the land where P. Hodges 
“ lives, about 2000 acres, and not sold, by direction of the 
“ Plaintiffs.” He then gave in evidence a writ of vendi- 
tioni exponas, issued in the same case, commanding the 
Sheriff to sell the lands levied on. This writ was tested 
of June Term, 1810, and the Sheriff had returned on it, 
that after advertising the lands, he had sold them at the 
court-house on the first day of September, when James At- 
kins became the purchaser. The Sheriff’s deed was dated 
the 30th day of April, 1810, and was made to James At- 
kins and John Thames. It recited a judgment in favor 
of Dew and Barnes, against Philemon Hodges and his secu- 
rities, and an execution issued in pursuance of said judg- 
ment, authorising said sale. It then recited that James 
Atkins and John Thames became the purchasers at the 
sale made by the Sheriff, at a price different from that set 
forth in the Sheriff’s return on the writ of venditiont ex- 


ponas. 
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The Court was of opinion, that the Plaintiff could not Max, 1819. 






recover, because he had not produced in evidence the judg- rieneiiie 
ment and execution recited in the Sheriff’s deed, but had v. 
Hodges. 






produced a judgment and execution against Philemon 
Hodges only ; and because the Sheriff’s deed was dated on 
the 30th April, 1810, whereas it appeared by the Sheriff's 
return, that the lands were not sold till the first day of 
September following ; and lastly, because the return on 
the writ of venditioni exponas shewed that James Atkins 
became the purchaser at the sale, and not he and John 
Thames, and that the price at which Atkins purchased was 
different from that which the deed recited was paid by him 
and Thames. The Plaintiff submitted to a non suit, de- 
claring that he was ready to prove that the land described 
in the declaration was included in the levy, sale, and She- 
riff’s deed, and had been conveyed by Atkins and Thames 
to his lessor. A rule for a new trial was obtained ; which 
being discharged, the Plaintiff appealed : And, 















By THe Court.—This case comes within the princi- 
ples which govern the case of Den on demise of Benjamin 
Smith against Hanson Kelly, decided at this term. The 
nonsuit must be set aside and a new trial granted. 
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John Gibbons and wife and eens | 


Ve From Mecklenburg. 
Andrew Dunn and others, 5 


Testator bequeaths a slave named Nell “ to his wife during her natural 
“ life or widowhood,” and in a subsequent clause of his will, he says, 
“ [desire that the negro woman Nell shall become the property of my 
“ daughters, A. and B. at their mother’s death, or at the time that my 
* son Thomas arrives to sixteen years of age. If the widowhood of my 
“ wife should terminate before her natural life, Nell shall remain in 
“ this place for the support of my children.” 

The daughters are not entitled to Nell, until both events happen, to wit, 
the death of the widow, and the arrival of ‘Thomas to the age of six- 
teen: and the Court will construe the word or conjunctively, to effec- 
tuate the testator’s intention. 


The question in this case arose out of the will of Tho- 
mas Dunn, deceased. In the first clause of his will, he 
bequeathed “ a negro woman named Nell and her child 
** Esther, to his wife, during her natural life or widow- | 
“* hood ;”” and in a subsequent clause, he bequeathed as. 
follows: “ I desire that the negro woman Nell before 

mentioned, shall become the property of Jane Gibbons 

and Betsey Spratt, at their mother’s (the testator’s 

wife’s) death, or at the time that my son Thomas ar- 

rives to sixteen years of age ; and her increase, if any, 
‘ before that time, to be equally divided among the rest. 

of my children. And be it understood that it is my will, 7 

that if the widowhood of my wife should terminate be- | 
** fore her natural life, the above named negro Nell shall 
“¢ remain in this place for the support of my children who 
“* may live here.” The son Thomas having arrived at 
he age of sixteen years, Jane Gibbons and Betsey Spratt, 
with their husbands, claimed Nell and her children born 
after Thomas’s arrival to the age of sixteen years; and 
filed a petition against the executors of the testator, pray- 
tng that they might be decreed to deliver the negroes to 
them. The executors filed their answer, and therein in- 
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to the petitioners until both of the events named in the will, 
to wit, the death of the widow and the arrival of Thomas 
to the age of sixteen years, should happen ; and that the 
widow was still alive. The Court was of this opinion, 
and dismissed the petition. The petitioners appealed to 
this Court. 


Haut, Judge.—In the first clause of the will, relative to 
the negro Nell, the testator gives her to Mary his widow, 
during her widowhood or natural life ; in the next clause 
whefein he speaks of her, he does not say expressly, how 
long she shall remain where he lived, but no doubt he 
meant until Thomas should attain the age of sixteen years. 
If, however, the mother’s widowhood had not expired when 
Thomas arrived to the age of 16 years, she stood in as much 
need of Nell’s services for support as before. In such event, 
the testator made no provision for the support of his chil- 
dren out of her services, because he no doubt expected that 
the mother, who was to have a maintenance out of the pro- 
duce of the, plantation where he lived, and the children 
would live together. It seems to me, that considering the 
first clause where the negro Nell is given to the widow 
during her natural life or widowhood, with the latter 
clause, the true construction is, that she should belong to 
his widow during her life or widowhood, but that after her 
death, or after the termination of her widowhood, provided 
his son Thomas should have attained the age of sixteen 
years, she should become the property of his daughters, 
Jane Gibbons and Betsey Spratt. The petition must be 
dismissed with costs. 


Taytor, Chief-Justice.—From a consideration of all 
the parts of this will, it appears satisfactorily to my mind, 
that the testator did not intend that Nell should become 


the property of his married daughters, until after the hap- . 


Xxx 





sisted that the true intent and meaning of the testator, as Maz, 1819. 
to the negro woman Nell, was, that she should not goover Gi jong 
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Mar, 1819. pening of two events, to wit, the death of his wife, and the 


Gibbons 
vw. 
Dunn. 


arrival of his son Thomas to the age of sixteen years. His 
wife was to be supported out of the plantation, as long as 
she lived or remained a widow, and Nell was to assist in 
procuring that support. If his wife married again, Nell 
was still to continue on the plantation, to work for the 
children who should live there ; and this would be neces- 
sary, at least until! Thomas arrived at sixteen, when the 
testator calculated he might be better able to take care of 
himself. He could not intend, that his wife, remaining 
single, should be deprived of such-assistance as Nell might 
afford her, as soon as Thomas reached sixteen ; nor that — 
Thomas and the others living on the plantation, should © 
lose the services of Nell in the event of the death of their 
mother before that period. She might have died immedi-~ 
ately after the death of the testator, when Thomas was of 


‘very tender years. The different parts of the will are 


be reconciled, and the manifest intent of the testator effee 
tuated, by reading the word “ or” conjunctively, as i 
« and” had been written, which it is allowable to do, 


cording to the cases collected in 2 New. Rep. 38. I am 
of opinion the petition should be dismissed. 


Henverson, Judge, concurred. 
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Den on demise of James Orbison 
v. I From Iredell. 


George Morrison. 


Questions of boundary, like all other questions of fact, depend on theit 
own particular circumstances, where every shade of evidence, and 
every the most minute circumstance produces its effect. The artific 
cial rules respecting boundary are intended only as guides in the ap- 
plication of circumstances, and not as fixed laws, to be applied indis- 
criminately to all cases. The injustice complained of in our boundary 
decisions, has been produced by considering these artificial rules, not 
as mere guides, but as fixed laws, and applying them indiscriminately 
to all cases, whether they fit them or not. 

It is the province of the Court to expound to the Jury the law connected 
with the facts under discussion, but not to express an opinion on the 
facts. If, therefore, the Court.express an opinion on the facts, a new 

trial will be awarded. 


The grant, under which the lessor of the Plaintiff claimed 
the lands, was issued in 1779, and described them as ad- 
joining the lands of Nesbit, King and M’Korkle. The 
beginning corner was a post oak on Nesbit’s line; thence 
along his line 198 poles to his corner, a pine; thence 
south 260 poles to a post oak; thence east to a white oak ; 
thence north, &c. A south course from the pine corner 
runs directly across Nesbit’s tract of land, a distance of 


180 poles, and extends thence 80 poles to King and 


M’Korkle’s line. 

Nesbit’s line from the pine corner runs south 30° east 
190 poles to a hickory; and if this course be continued to 
King and M’Korkle’s line, it will pass to the east of the 
field of which the Defendant has possession. The Defen- 
dant contended that the lessor of the Plaintiff was bound 
to pursue this course, and that the law would not permit 
him to run across Nesbit’s land, and extend his line be- 
yontit, nor to turn from Nesbit’s corner hickory, west 
along Nesbit’s line, to a point where a line drawn from 
Nesbit’s corner pine would cross it, and thence south to 


King and M’Korkle’s line: and if the law be in his favor, 


on this point, he was not guilty of the trespass and eject- 
ment charged in the declaration. The Court adjudged 
this point against the Defendant. 
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Mar, 1819. The Defendant then alleged that he had been seven 
Gia years and more in the actual possession of the lands, 
v. claiming them adversely and under color of title; and he 
Morrison: offered in evidence two grants from the State, one bearing 
date in 1801, which covered part of the lands claimed by 

the lessor of the Plaintiff, and another bearing date in | 
1809, for other parts of said lands adjoining those covered 
by the grant of 1801. The following diagram shews the 
boundaries called for in all the grants mentioned in the 
case, and also shews Nesbit’s lines and King and M’Kor- 


kle’s line : 
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A. B. C. D. are the boundaries of Nesbit’s tract. 
G. F. is King and M’Korkle’s line. 
A. B. E. F. P. 8. T. V. are the boundaries called for in the grant to 


Orbison. 
D. C. H. G. F. E. are the boundaries called for in the grant to M’Koy, 


issued in 1801. 
B. C. H. F. N. are the boundaries called for in the grant to M’Koy, is- 


sued in 1809. 
B. I. is the line which runs across Nesbit’s tract of land. 


When the surveys were made for the grants which De- 
fendant offered as colour of title, no lines nor courses were 
marked ; each grant called either for the corners and lines 
of old surveys, or for course and distance to stakes. These 
grants were ‘not registered until after the expiration of 
seven years and more from the time Defendant took pos- 
session, nor until within a year or two before the trial of 
this suit; nor was it known until about the time said 
grants were registered, that they were in existence. 

The Defendant, about ten years ago, erected a house 
near to the south line of the two tracts covered by the said 
grants, the same being also the line of King and M’Kor- 
kle. ‘Fhe Defendant took possession of the house, and has 
lived in it ever since, as tenant to M’Koy, the grantee. 
He cleared a field containing about fourteen acres, part on 
the tract covered by the grant of 1809, - part on that 
covered by the grant of 1801. 

Five years before the institution of this suit, the lessor 
of the Plaintiff, who had been living on the northern part 
of the tract covered by his grant, for twenty years and 
more, employed a processioner, and with the processioner, 
entéred upon the lands in dispute, claiming them as his 
own, and had the boundaries of his tract processioned, as 
the act of Assembly directs. The Defendant and his les- 
sor, M’Koy, were with him during great part of this sur-» 
vey, and during the survey of that part of King and 
M’Korkle’s line, which Morrison’s field adjoins. . 

The Defendant entered into the common rule, and de- 
fended as to all the lands covered by the grants of 1801 
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Mar, 1819. and 1809, and which were covered by the grant to the les- 
—— 


Orbison 
vw. 


Morrison. 


sor of the Plaintiff; and insisted that his possession, for 
more than seven years, under the colour of title which he 
had offered in evidence, had barred the right of entry of 
the lessor of the Plaintiff, not only as to the lands included 
within his, the Defendant’s, fence, but as to all the lands 
in dispute. 

The Court charged the Jury, that the possession which 
is to bar the right of entry, must be an actual possession 
of at least part of the lands covered by the colour of title 
under which the possession is held; that this possession 
must be accompanied with a claim, notorious in the neigh- 
bourhood, to the boundaries called for in the colour of 
title : that the law required colour of title to accompany 
the possession, in order to shew the extent of the posses, 
sor’s claim ; and that it was necessary not only that the 
possessor should make known his colour of title for the 


space of seven years, but should also make known during % : 
the same time, the boundaries therein called for: this he 


might do, either by shewing his deed or grant to his neigh- — 
bours, and pointing out his lines, or by registering his ~ 
deed or grant, and giving notice that he held under it, 
That in this case, the Defendant had done neither; his pes- . 
session was known to the neighbourhood, it was true ; but — 
he had given no notice that he claimed the possession un- ~ 
der colour of title, nor had he made known the boundaries 7 
to which he claimed, and to which he wished his colour of — 
title to avail him: that, therefore, bis possession had not — 
barred the right of entry of the lessor of the Plaintiff, even 
as to the lands included within his fence. 6 

The Court also charged, that the entry upon the lands — 
and survey of the boundaries made by the lessor of the 
Plaintiff five years before, had defeated the Defendant's 
possession, so that no bar had been created. 

The Jury gave a verdict for the Plaintiff. A rule fora 
new trial was obtained, and it being discharged, the De- 
fendant appealed. 
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Henpearson, Judge, delivered the opinion of the Court: Mat, 1819. 


It is the province of the Court to expound to the Jury 
the law connected with the facts under discussion, but not 
to express an opinion on the facts, much less to decide 
them. The boundaries of deeds and grants are questions 
of fact, or at least, of law and fact combined, and beleng 
exclusively to the Jury. It was an error therefore in the 
Judge to undertake to decide that the second line of the 
lessor of the Plaintiff’s patent run from B. to 1; and if it 
was a conclusion of jaw drawn from the facts, it does not 
appear that even those subordinate facts were either ad- 
mitted or found by the Jury. Besides, were we here to 
act the part of the Judge below, we have not the evidence 
which the case nu doubt affords. It is not shewn whether 
there are marked trees from B. to I, and if there be, at 
what time and on what account made ; whether they cor- 
respond with the date of Orbison’s deed, whether there is 
a post oak marked as a corner at I. its date, &c. whether 
there are marked trees between I. and H. whether there 
are marked trees on the dotted line from C. to where it in- 
tersects, M’Korkle’s line, whether there is a post oak 
marked at its intersection, and whether Nesbit’s line B. 
C. was openly and notoriously known in the neighborhood, 
when Orbison obtained his grant, or if it had only that no- 
toriety which ordinary wood lines have. All these are 
facts bearing on the question, “ how does Orbison’s second 
line run?” which we have no means of knowing, and 
which the Judge below, and of course we, have no right to 
pass on. It is by an adherence to these artificial rules 
found in our books, and considering them as fixed laws, 
and applying them indiscriminately to all cases, whether 


they fit them or not, that such monstrous injustice has ps 


done in our boundary decisions ; at many times embragit 

several thousand acres, when only a few hundred were 
contemplated by the parties. The fact is, that questions 
of boundary, like all other questions of fact, depend each 
on their own particular circumstances, where every shade 
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CASES ARGUED AND DETERMINED IN THE 


of evidence, and every the most minute circumstance, pro- 
duces its effect; and we might almost as well attempt to 
lay down rules of presumption to guide the conscience of 
a Jury, as rules by which boundary shall be ascertained, 
The sole question is, where do the lines called for in the 
deed or patent, actually run? I am far from saying that 
I, as a Juror, would have decided even from the evidence 
appearing upon the case that is sent here, differently from 
what the Judge did; but I think he had no right to de. 
cide at all—The rule for a new trial must be made abso- 


lute. 


Den on demise of William Tate’s heirs 
v i From Burke. 


Ephraim Greenlee. 


Boundary is a question of fact, or of law and fact combined, and proper 
only for the decision of the Jury. If the presiding Judge in his charge 
to the Jury intimate an opinion as to the fact, it is a good ground fora 
new trial; for the act of 1796, ch. 4, declares, “ that it shal] not be law- © 
“ful for any Judge in delivering a charge to the Jury, to give an opin-~ 
“jon whether a fact is fully or sufficiently proved, such matter being the 
“ true office and province of the Jury.” : 


The Defendant claimed title to the land in question, un- 
der an older grant than that under which the Plaintiff 
claimed ; and the question between the parties arose from ~ 
the boundaries called for in the Defendant’s grant. This 
grant called for six hundred and forty acres, “ lying in 
“the county of Burke, on the waters of Silver Creek, 
** bounded by lands of his own (Greenlee,) John Bowman, ~ 
** John Mackey and Job Morgan : beginning at Bowman’s ~ 
“ south east corner black oak, thence with Mackey’s land — 


* south 23° east 354 poles to a post oak on the side of a — 


'“ ridge, thence east 230 poles to a pine on the side of the 


“ road leading from Burke to Broad river, thence north 
** 68° west 89 poles to Morgan’s corner black oak, thence 
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‘ north 18° east 92 poles to a stake, thence west 295 poles 
“to a stake, on Bowman’s line, thence south 46 poles to 
“ the beginning.” ‘The question was where the Jifth line 
should terminate? If it terminate at the distance called 
for in the grant, no part of this tract will adjoin other 
lands of the Defendant (Greenlee,) nor will any part of 
the lands claimed by the lessors of the Plaintiff be covered 
by the Defendant’s grant. If the fifth line be extended a 
considerable distance beyond that called for in the grant, 
it will reach a tract of land belonging to the Defendant, 
and the Defendant’s grant will cover the lands claimed by 
the lessors of the Plaintiff. 

The Court charged the Jury, that the fifth line termi- 
nated at the end of the distance called for in the grant. 
A verdict was found for the Plaintiff; and a rule for a 
new trial being obtained, and on argument discharged, 
the Defendant appealed. 


Henverson, Judge, delivered the opinion of the Court: 


From the case, it appears that the Judge charged the 
Jury that the fifth line of the Defendant’s grant terminated 
at the end of the distance. From viewing the grant and 
the plat only, it is quite probable that we as Jurors would 
arrive at the same conclusion. But, as has been frequently 
said during the present term, boundary is a question of 
fact, or of law and fact combined, and proper only for the 
decision of the Jury. For the purpose of giving the deci- 
sion of the question to the proper tribunal, there must be 
anew trial. The cases of Reddick and wife v. Leggat, 
and Orbison v. Morrison, decided at this term, and of 
Cherry and Slade, decided at the last term, contain a 
more full view of the principles which govern the Court 
in this case. 


Mar, 1819. 


Tate’s heirs 
uv. 
Greenlee. 
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NOVEMBER TERM, 1819.* 


Den on demise of John Stevenson 
v. f From Perquimons. 
Jonathan H. Jacocks. 


Although the validity of an executory devise is to be tested, not by the 
event, but by the words which tie up the happening of the event, so 
that if the event happen at all, it must be within the prescribed time; 
yet, to claim under such devise, 1t must be shewn that the contingency 
has happened within the period prescribed, or as the testator directed. 
Therefore, 

Where a testator directed, that upon the failure of the issue of his two 
sons, part of the lands devised to them should be rented out for the 
benefit of his daughter during life, and after her death to her children, 
and another part of the lands at the same time to passtol. 8S. If the 
limitation to I. S. be deemed good, yet he cannot recover the lands, 
without shewing that the issue of the sons had failed in the life time of — 
the daughter. 


This was a special verdict, in which the Jury found,” 
that Thomas Stevenson, being seised and possessed of the 
lands in dispute, by his last will duly executed to pass his © 
real estates, devised as follows: “I give and bequeath 
‘unto my son, William Stevenson, the land and planta- 
* tion whereon I now live, called Stevenson’s Point, con- 
* taining four hundred acres, more or less, reserving the — 
* tract lent to my wife during her life. I also give to my 
“son William the land I bought from the executors of 
* William Humplireys, deceased ; also fifty-three acres of 
* Jand on the west side of Duck Creek; reserving and © 
“ excepting nevertheless, and it is the true intent and ~ 
“ meaning of this my last will, that in case the child which 
“ my wife Elizabeth is now pregnant with should be a 
“ male, my will and desire is, that the part of my land 


* All the cases from page 428, inserted under the head of May Term, 
it is found were decided at November Term, and ought to have been 
under this head. 
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« and plantation which is lent to my wife during her life Nov. 1819. 


« as aforesaid, should descend at the death of my wife to 
«the same child she is now pregnant with, in case it 
«¢ should be a male, to him and his heirs forever. Fur- 
“ ther it is my will and desire, that in case of the death of 
« my son William, or the death of the child which my 
“ wife is now pregnant with, if a male, my will and desire 
“ is, that the survivor shall have the whole of the estate 
** mentioned herein to them both, if either should dié with- 
“ out lawful issue. But in case of the death of them both 
«¢ without lawful issue, then it is my will and desire that 
¢ John Stevenson, son of Hugh Stevenson, should have 
“that part of my land, which was my mother’s dower ; 
* and the other part of my said land to be rented out an- 
** nually for the benefit of my daughter Polly Stevenson 
* during her natural life ; and in case she, my said daugh- 
“ ter Polly, should have lawful issue, my will is, that 
‘ such lawful issue should have and enjoy the said land 
“ forever: but in case my said daughter Polly should die 
“ without lawful issue, then my will is, that the said land 
“ shall be rented out annually, and the money arising 
“ therefrom be equally divided among the sons of my sis- 
“ter Parthena Wyatt.” That Thomas Stevenson died 
in 1801; that William Stevenson, the devisce,, died in 
1806, intestate and without issue; that the child with 
which the testator’s wife was pregnant ct the time of 
making the will, was afterwards born a female, and is 
the wife of the Defendant, Jonathan Jacocks; that she is 
the sole heir at law of Thomas Stevenson, the testator, 
and also of William Stevenson, the devisee; that John 
Stevenson, the devisee named in the will, is the lessor of 
the Plaintiff; that the premisés claimed by him in this 
suit are the same devised to him, being a part of those de- 
vised to William in the first recited clause. 
The Jury having prayed the advice of the Court, judg- 
ment was given for the Plaintiff, and the Defendant ap- 


pealed. 


Stevenson 
Vv, 
Jacocks. 
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Nov. 1819. Henperson, Judge, delivered the opinion of the Court: 
ad , 
Stevenson The words dying without issue, per se, by a long course 


Site of Judicial interpretation, mean an indefinite failure of 
issue, and a limitation thereon is void as an executory de- 
vise ; but if, from expressions in the will, it appear to be 
the testator’s intent to tic up the contingency to the period 
allowed by law, to wit, a life or lives in being, and twen- 
ty-one years and nine months thereafter, to wait for the 
full age of a posthumous child, those indefinite words have 
been restricted by such expressions, and the devise over 
held good. In this case, upon the failure of the issue of 
William, and the child of which his wife was pregnant at 
the date of his will, part of the lands given to them were 
to be rented out for the benefit of his daughter during life, 7 
and after her death, to her children; the other lands at 
the same time to pass to the lessor of the Plaintiff. This, 
it was alleged, tied up the contingency to the prescribed 
period ; for, it is said, if the devise take effect at all, it] 
must be during the life of the daughter. Allowing this’ 
argument to be sound, and the devise over good, (which in 
this case may be very much doubted,) the Plaintiff cannot” 
recover, for want of shewing that the issue of the sons fail- 
ed during the life of the daughter ; for it is by tyeing up © 
the devise over, so as to take effect in her life time, that it 
can be held good. It must be read thus to make it good, — 
** And if my two sons should die without issue, living my 
*‘ daughter Polly,” then, &c. for although it be true, that 
the validity of the devise is to be tested, not by the event, 
but must be tied up by the words of the will, so that if it 
happen at all, it inust be within the prescribed time, yet — 
to claim under it, it must most assuredly be shewn, that © 
the contingency has happened within the period prescribed, 
or as the testator has directed. In this case, it not ap- ~ 
pearing that the issue of William failed during the life of — 
Polly, (for it is not found, whether she be dead or alive) 
the lessor of the Plaintiff has not shewn any title. 
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It is taken for granted, that this will was made since Nov. 1819. 
= 


1784, when the act passed converting estates tail ‘into es- 
tates in fee, by the operation of which act, John Steven- 
son, the lessor of the Plaintiff, would have taken an estate 
in fee, and by which the case would be much more favour- 
able for the Plaintiff; as then it would have appeared that. 
the contingency happened within the period prescribed, 
and it is also a much stronger circumstance to tie up the 
indefinite failure of issue, as there is no ulterior limitation 
of the lands devised to him. 

The case of Jones v. Spaight was quoted at the Bar 
in the argument of this case ; but its principles are not in- 
volvétin this case. It was decided on great considera- 
tion, and with a full knowledge of all the decisions on the 
subject. I then entertained not a doubt of its correctness, 
and its accordance with the principles of the English deci- 


Stevenson 
Vv, 
Jacocks, 


sions. I have frequently since reflected on it, (for it was | 


a little complained of) and have weighed it maturely since 
the argument in this case. My opinion of its correctness 


remains unshaken. 
The judgment of the Court below must be reversed, and 


judgment be rendered for the Defendant. 
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CASES ARGUED AND DETERMINED IN THE 


Den on the several demises of Rich- 
ard Jones and Tamerlane Jones. 
V. 


Richard Putney, sen. 


From Northampton. 


Colour of title. A Sheriff’s deed, which recites the execution under 
which the lands in dispute were sold, as having been tested and signed 
by the deputy clerk, shall enure as colour of title. For although the 
Constitution declares, that all writs shall bear teste and be signed by 
the clerks of the respective courts, yet a writ of execution is not ne- 
cessarily void because it bears teste and is signed by a deputy clerk; 
because the act of 1777, ch. 2. sec. 95, provides that in the event of 
the death of the principal clerk, the deputy shall sue out writs and 
other process. 


William Jones, being seised of the lands in dispute, made — 
his last will, duly executed to pass his real estates, and 
therein devised as follows, * I lend unto my son Richard > 
« Jones, during his natural life, and during his wife Sarah 
« Jones’s widowhood, all my lands lying on the north side- 
‘‘ of Burwell Gilliam’s spring branch, and on the north) 
* side of the north prong af Canoe creek ; and if the said” 
** Richard Jones should die without lawful issue, I give 
** the above mentioned tract of land unto my grandson, 
** James Johnston, to him and his heirs.”. The testator 
died in 1784, and Richard Jones, the devisee, took posses- | 
sion of the lands, and continued in possession until the © 
summer of 1804, when Richard Putney, junior, recovered 7 
a judgment against said Richard Jones, in Northampton 
County Court, for 173 18 4, and costs of suit ; an execu- 
tion was issued thereon, directed to the Sheriff of North- 
ampton, commanding him that of the goods and chattels, 
lands and tenements of said Richard Jones, he cause to be 
made the said debt and costs. This execution was levied ~ 
on the lands in dispute, and at the sale, Richard Putney, — 
senior, the Defendant, became the purchaser. The Sheriff 
executed to him a deed for the lands, and he entered and 
took possession, and hath retained possession ever since. 
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the lessors of the Plaintiff were his issue, and his only heirs 
at law. 

At the time the execution issued, Eaton Haynes was the 
clerk .of Northampton County Court, and Richard W. 
Freear was his deputy. ‘The execution was tested by 
Richard W. Freear, ** deputy clerk,” and signed by him 
as deputy clerk. The Sheriff’s deed recited the execution 
as “ tested by Richard W. Freear, deputy clerk.” The 
questions made upon the trial of the case were, Ist. Whe- 
ther Richard Jones took an estate for life, or in fee, under 
the will? and 2d. Whether, if he took an estate in fee, the 
title was divested out of him and vested in the Defendant, 
by virtue of his possession and the colour of title accom- 
panying it? The case was sent.by consent to this Court, 


Mordecai, for the lessors of the Plaintiff.—The intention 
of the testator, however defectively expressed, shall prevail, 
provided the object be warranted by the rules of law ;* 
and when it is said, that wills must be consistent with the 
rules of law, the observation is not applied to the constrac- 
tion of words, but to the nature of the estates themselves.} 
It is apparent that the intention of the testator was, that 
Richard Jones should have an estate for life only, with 
remainder in fee to his children. First, the term lend, 
shews that he was only to have the use. Secondly, it is 
restrained to his natural life. Thirdly, a provision is 
made for his wife, because, he having only the loan for 
life, she could not be endowed ; and fourthly, when he in- 
tends to pass the absolute ownership, he “ gives” to his 
grandson ; he desires that all that he has lent to his son 
should belong to such issue. 

This being the manifest intention, it should prevail, as 
there is nothing in the nature of the estate which is forbid- 
‘den by law. Shall the father take an estate of inheritance, 
where only an estate for life is expressly given to him? 


* Co Lit. 379, innote, Id. 329. ¢ 2 Atk. 580, 


563 





Richard Jones, the devisee, died in 1812, intestate, and Nov. 1819. 
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Noy. 1819. The words “ If the said Richard shall die without law- 


ev, 
Jones 
Vv. 
Putney. 


“ful issue,” will not enlarge the express estate before 
given.* The rules which govern such cases are, ** eapres- 
“* sio unius est exclusio alterius,” and ** expressum facit 
*§ cessare tacitum.” 

There are cases in which an implication may be allowed 
to enlarge an estate expressly limited for life, into an es- 
tate of inheritance ; but this is done only to fulfil the gene- 
ral intent of a testator, to which his particular intent, in- 
consistent therewith, is made to bend.; New in this case, 
if the devise were, “ to Richard for life, and if he should ~ 
*‘ die without issue, then to J. Johnston,” it would be — 
right to disregard the particular intent, to promote the 
general intent: for, the issue of Richard being preferred | 
to Johnston, and there being no express devise to them,” 
they could take only by giving their father an estate tail) 
and then, to promote the general intention of the devisory 
Richard would take an estate tail by implication. But 
here there is no such necessity, for there is an express es 
tate to the issue.t{ 4 
- The express estate given to the issue, will not unite wil 
the estate for life, so as to give Richard Jones an esta 
tail. The rule in Shelly’s case, having been introduce 
for reasons which have ceased, is only adhered to in cases 
literally within it ; where there are circumstances to take 
the case out of it, it is departed from in favour of inten- 
tion,§ By that rule, where a freehold is limited to the an- 
cestor, and a remainder, either mediate or immediate, to. 
his heirs, by the same conveyance, the word heirs shall 
operate as a word of limitation, and not of purchase. But 
even where the word heirs is used, it is, when explained | 
by other words, taken to be a word of purchase. In Are 
cher’s case,|| the words were, “to A. for life, and te the” 
“ next heir male of A, and the heirs male of the body of | 


*2 Dyer 171, a. 3 Do. 330, b. Cro. Eliz. 248. 1 P. Wms. 54. 1) 
Ld. Raym. 203. Willes 356. 
¢ 1 Burr. 38. +2 Bro. Ch. Rep. 553. § 2 Burr. 1107. | 1 Co. 66. 
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limitation.* . In Lowe v. Davis,+ the devise was, “ to J. 
« §, and his heirs, lawfully to be begotten, that is to say, 
* to his first, second and third sons;” J. S. took an estate 
for life. ‘And in Lisle v. Gray,t the deed was “ to Ed- 
« ward for life, remainder to the first son of Edward in 
“ tail male, remainder to the second, third and fourth sons 
“ of Edward in tail male ; and so to all and every the other 
“ heirs male of Edward.” Edward took a life estate only. 

But a devise to issue is not within the rule. Issue is 
not properly a word of limitation. A deed to A. and his 
issue, gives only a life estate. ‘It is only from indulgence 
to testators, who are suppposed inopes consilii, that it ope- 
rates as a word of limitation. The cases of Doe on de- 
mise of Cooper v. Collis,|| Findley’s lessee v. Riddle, 
Loddington v. Kyme,** and Backhouse v. Wells,}} differ 
from that before the Court in this, that words of limita- 
tion are superadded to the devise to the issue. But this is 
immaterial ; for if the word * heirs” had been used, su- 
peradding words of inheritance would have no effect. This 
was decided in the case of Minshall vy. Minshall.j{¢ The 
decision was founded on the word issue, not on the su- 
peradded limitation. — If these words be material in Eng- 
land to give the issue an estate of inheritance, and there- 
fore, where they are wanting the ancestor shall take an in- 
heritance to comply with the general view of the testator, 
in this state they are not necessary, as the issue takes a 
fee under the act of 1784, c. 22. 

If Richard Jones took any estate of inheritance, it was 
an estate tail. There is no such estate given to him, un- 
less the Court disregard express words, and have recourse 
to implication, or unless they give to the words “ issue, 
&c.”” an unnatural sense. Implications are only indulged 
to fulfil the intent ; improper terms, used by testators, are 


* Co. Lit. 20, a. + 2 Ld. Raym. 1561. + 2 Levinz. 223. 
§ Willes 351. | 4 Term 299, q 3 Binney 139. 
** Ld. Ray. 203. tt 4 Bac. 273. ++ 1 Atk, 411. 
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Mar, 1819. also indulged with the same view. Bat such indulgences 
will not be allowed, where the effect must be to create an 
estate contrary to the declared policy of the government,* 
much less will a construction be made, manifestly thwart- 
ing the expressed legal intention of the testator. 

But, if in England, these words would make an estate 
tail, the construction here will be different. In England, 
where words are used in the bequest of a term, which 
would give an express estate tail in real estate, the whole 
interest vests in the first taker; where they do not. give 
an express estate, the Court will consider the intention.} 
In this case, no express estate tail is given: on the con- 
trary, it is an express estate for life, and if it were the 
case of a term, there could be no doubt on the authority of 
the case of Doc v. Lyde: and the case of Jones and wife © 
v. the heirs of Spaight, shews there is no difference in the 
. construction in this state.t 


Jones 


v. 
Putney. 





















Hatt, and Murruey, (who sat for Judge HENDERSON) 
Judges, declined giving any opinion upon the first ques-. 
tion made in this case. Upon the second question, the 
were of opinion that the Sheriff’s deed to Putney was co- 
lour of title, and he having had seven years possession 
under it, the right of entry in the lessors of the Plaintif 
was barred. ‘ 


Taytor, Chief-Justice.—The questions arising in this 
case are, whether Richard Jones acquired a fee simple in 
the land under the will of his father, William Jones ; and — 
if he did, then whether the title was divested out of him, 
and vested in the Defendant by virtue of his possession 
and the colour of title accompanying it. It is impossible 
to read the will, and to doubt that the intention of the tes- — 
tator was to give to Richard Jones an estate for his life . 
only. It is equally clear that he intended no benefit to be 
enjoyed under the devise to his grandson, James Johnston, — 















* Bill of Rights, sec. 23. Constitution 43,—Act of 1784, ch, 22. 
t Doe v. Lyde, 594. + 1 Law Repos, 544. 
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as long as there were any issue of Richard Jones remain- Nov. 1818. 


ing. This was the general intent, to which the other, the 
particular intent, must give way, where it is impossible to 
reconcile them. That cannot be done in this case, for the 
issue of Richard Jones can only take by a descendible 
estate being vested in their ancestor: and in giving this 
construction. to the will, the Court do ne more than. the 
testator himself would probably have done, had he been 
aware that his general object could not have been attained, 
without giving up his particular intent. If the issue were 
held to take by purchase, then, upon the death of one, his 
share would go over to James Johnston; which certainly 
was not’ intended: by the testator. This consideration, 
when coupled with the act of 1784, ch. 22, shews clearly 
that Richard Jones was tenant in fee simple of the land 
sued for. 

The objection made to the colour of title set up by the 
Defendant is, that the Sheriff’s deed recites the execution 
under which the land was sold, as having been signed by 
the deputy clerk, and being, therefore, void upon the face 
of it, could not enure as colour of title. One general 
ground, on which it has been held that a colour of title is 
necessary, where a party relies upon the statute of limita- 
tions is, that the act did not intend to protect those who 
knowingly took possession of another’s lands, and sought 
to acquire a title by continuing a trespasser for seven 
years. Whether that principle be correct, or whether a 
person can in any case fortify his possession by a colour 
of title, which purports on its face, that the alienor had no 
right to convey the land, I leave as questions to be settled 
as they arise. But I think it may be affirmed, without 
hazard, that a deed may operate as colour of title, which 
does not necessarily purport the want of authority in the 
seller to convey, or which may in truth be consistent with 
such an authority. A man purchasing at a Sheriff’s sale, 
under an execution issuing from his own judgment, may 
be thought prima facie to have reasonable ground to believe 
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that the Sheriff has a right to sell ;‘ and this presumption 
ought to remain, at least, until he is instructed by the She- 
riff’s deed, that the authority to make the sale was void 
under all its circumstances. If any case can be stated, 
wherein the execution might be signed by the deputy clerk, 

it may be intended that the purchaser believed that case te 
have happened, when he received a deed from the Sheriff. 

It makes no difference, that it now appears to the Coart, 
that such a case had not happened, for the enquiry turns not 
upon the fact, but upon the purchaser’s belief. Such a case 

is provided for by the act of 1777, ch. 2, sec. 95; and 
there is nothing to bring home to the purchaser, a know- 
ledge that the principal clerk was alive at the issuing of 
the execution. This case, therefore, is not to be distin- | 
guished from that of a person, who enters upon the posses» 
sion of land, believing that he has a right to do so; and ag 
he claims under a deed, which, for any thing appearing te | 
the contrary, announced to him the rightful exercise of an 7 
authority in the Sheriff to sell, it must amount to a colour Wy 
of title. Upon both grounds, therefore, I think there 
ought to be judgment for the Defendant. 
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James Cowan 
v. i From Mecklenburg. 
Moses Green. 


A case being sent to this Court upon a particular point, and this Court 
upon looking into the record discovering that there were other mate- 
rial points arising in the case and connected with its merits, declined 
deciding the point sent up, and awarded a new trial, that all the cir- 
cumstances relating to the points discovered by this Court, might be 
examined in the Court below. 

In an action of detinue for a slave, brought by a mortgagee against a pur- 
chaser from the’ mortgagor, a single question was submitted to this 
Court, to wit, whether the mortgagor’s possession of the slave, after 
the mortgage deed was executed, was fraudulent per se against sub- 
sequent purchasers.—The mortgage deed and the bill of sale to the 
Defengant, a purchaser, formed part of the case, and the mortgage 
deed appeared not to have been registered within fifty days from the 
time it was made, nor until after the registration of the bill of sale to 
the Defendant. A new trial awarded, because the merits of the case 
were not disclosed by the statement sent up. 


This was an action of detinue for a negro slave named 
Letty. Plea, general issue. The facts of the case were, 
that McBryde being the owner of the negro slave Letty, 
conveyed her with others to the Plaintiff Cowan, in mort- 
gage, to secure a debt which he owed to the Plaintiff. The 
conveyance was made on the ist day of August, 1814, and 
McBryde continued in the possession of the slaves, using 
- them as his own, for a few months, when he sold three of 
them, for the purpose of raising money to discharge part 
of the debt due to the Plaintiff. This sale was made with 
the knowledge and consent of the Plaintiff, who, to that 
end, was consulted both by the purchaser and McBryde. 
The other slaves remained in McBryde’s possession until 
the year 1815, when he sold and conveyed Letiy to the De- 
fendant, for a full and valuable consideration paid to him. 
It was contended on behalf of the Defendant, that the pos- 
session of the slaves by McBryde after his conveyance to 
the Plaintiff (it not being set forth in the conveyance that 
McBryde was to continue in possession) was fraudulent in 
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Nov. 1819. Jaw as to a subsequent purchaser, and therefore the convey- 


Cowan 
vw. 


Green. 


ance to the Plaintiff was void as against the Defendant. 
It was further contended that if such conveyance was not 
fraudulent per se, yet the Jury ought to find it to be frau- 
dulent, because the Plaintiff had suffered McBryde not only 
to continue in possession of the slaves, but also to use and 
dispose of them as his own. The presiding Judge resery- 
ed the first point, and left the second to the Jury, who 
found for the Plaintiff, subject to the opinion of the Court 
upon the first point. 

Upon this statement of facts, the case was sent to this 
Court, and the mortgage deed to the Plaintiff and the bill 
of sale to the Defendant, formed part of the case. Upon 
looking into the case here, it was observed that the mort- — 
gage deed to Cowan, the Plaintiff, had not been registered 
within fifty days after its execution, nor until after the fe” 
gistration of the deed to the Defendant. And this Court, 
being of opinion that these facts, and the circumstances 
connected with them, ought to have been taken into consi- 
deration in deciding the case, awarded a new trial. 


Tayzor, Chief-Justice, delivered the opinion of 
Court : 

The case sent up refers to the Court a single questio 
whether McBryde’s possession of the slaves makes the 
deed fraudulent and void? If it be decided that it does 
not, judgment is to be entered for the Plaintiff. But upon” 
looking into the deeds transmitted with the case, it will — 
appear that there is a still more important enquiry; for — 
the mortgage deed to Cowan was not registered within © 
fifty days from the time it was made, nor until after the — 
registration of the deed to the Defendant. _ If, by this, the 
Plaintiff has lost his priority, the title of the slave is not 
in him. So, that the merits of the case are not disclosed 
by the statement. It is therefore proper that there should 3 
be a new trial, for the purpose of bringing forward those 
other circumstances which relate to the title. ce} 
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~ Noy. 1819. 
rt The State 

. v. From Buncombe. 

y John Arrington. 

d When a Jury returns an informal or insensible verdict, or one that is not 

- responsive to the issues submitted, they may be directed by the Court 

> to reconsider it; but in no other case. 

, Therefore, where upon the trial of an indictment for felony and horse- 


stealing, the Jury returned for their verdict “that the prisoner was 

« not guilty of the felony and horse-stealing, but guilty of a trespass,” 

; a and the Court desired them to reconsider their verdict, and say “ guilty 

| “ or not guilty, and no more,” and the Jury thereupon retired, and 
returned a verdict of “guilty,” generally, this Court ordered the 
first finding of the Jury to be recorded as their verdict, and the pri- 
soner to be discharged. 

Wherever a prisoner, either in terms or effect, is acquitted by the Jury, 
the verdict as returned should be recorded. 


The indictment charged, “ that John Arrington, late of 

“ the county of Buncombe, on the first day of October, in 
“the year of our Lord one thousand eight hundred and 
“ eighteen, with force and arms, in the county of Bun- 
*“ combe aforesaid, one sorrel mare of the value: of five 
* pounds, of the goods and chattels of James Peck, then 
» “and there found, did feloniously steal, take and lead 
* away, contrary to the statutes in that case made and 
* provided, and against the peace and dignity of the 
“ State.” The Defendant pleaded “ not guilty,” and the 
Jury, having heard the evidence, retired for a short time, 
when they returned into Court, and being asked whether 
they were agreed in their verdict, they answered “ yes ;”” “ 
and being asked “‘ whether they found the prisoner at the 
“bar guilty of the felony and horse-stealing charged in 
“the bill of indictment, or not guilty,” they answered, 
that “ they found him not guilty of the felony and horse- 
_- stealing, but guilty of a trespass.” Whereupon the 
5 Court directed them to retire and reconsider the case, and 
return a verdict of guilty or not guilty, in manner and 
form as charged in the indictment, and no more. The 
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Noy. 1819. Jury retired, and, after a few minutes, returned their ver. 
State dict, finding the Defendant guilty of the felony and horse- 
- stealing charged in the indictment. 

Amiagee, All these facts were spread upon the record, and the 

Defendant’s counsel insisted that the first finding of the 
Jury. was to be taken as their verdict, ana’, by that, the 
Defendant was acquitted. The Court was of a different 


opinion, and directed the Defendant to be whipped, as the — 


act of Assembly directs. The Defendant app caled to this 
Court, and the judgment of the Court below wis reversed, 
and the Defendant discharged. 


Henverson, Judge.—When a Jury returns with an 
informal or insensible verdict, or one that is not respon- — 
sive to the issues submitted, they may be directetl by the @ 
Court to reconsider it: but not where the verdict is noby 


of such description. The verdict offered in this cave w 
a plain and explicit response upon the issue submitted 
and the adidition, of the Defendant’s having been guilty of 
a trespass, did not vitiate it. It was a matter of subs 
quent consideration with the Court what should be 

judgment. The verdict first offered will be recorded a 


pro iunc, and judgment entered for the Defendant. For 


although any larceny imports a taking without the ‘con- 


sent of the owner, and of course a trespass, yet that taking: 


does not necessarily import a taking with violence, so as 


to render it indictable. The ~~ found is not within” 
sre be amended, and © 


the change; the record must the 
judgment of acquittal be entered. 


Tayxor, Chief-Justice.—The verdict first brought in by — 
the Jury was, ** Not guilty of the felony and horse-steal- — 
* ing, but guilty of a trespass.” ‘Had this verdict been so 
recorded, the judgment would have been arrested ; the — 
rule being, that a Defendant carinot be found guilty of a — 
misdemeanor, on an indictment. for felony. The verdict — 
actually found would then have had the effect of an acquit- 
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tal. It is laid down in ancient books of authority, that if Nov. 1819. 


the Jury, through mistake or evident partiality, deliver an 
improper verdict, the Court may, before it is recorded, de- 
sire them to reconsider it; and a case is quoted with, ap- 
probation, in Plowden 211, b. where, in a writ of conspi- 
racy against two, the Jury found one guilty, and the other 
not guilty ; and the Judge told the Jury that their verdict 
was contradictory, and that if one was not guilty, the 
ether was not, in a charge of conspiracy ; and‘ that they 
had better reconsider their verdict. The Jury accordingly 
retired, and afterwards returned and found both guilty. 
Some of the harsh rules of the Common Law, in relation 
to criminal trials, have been gradually softened by the im- 
proved spirit of the times; and this, antong others, is re- 
Jaxed in modern practice, where the Jury bring in a ver- 
dict of acquittal. It is considered as bearing too hard on 
the prisoner, and is seldom practised. Hawk. ch. 47, sec. 
11, 12. I think this course of proceeding is fit to be imi- 
tated here; whenever a prisoner, either in terms or effect, 
is acquitted by the Jury, and that in ‘all such cases the 
verdict should be recorded : although I am persuaded that 
they were desired to reconsider their verdict in this case, 
with the purest intention, and solely with a view that they 
' might correct the mistafe they had committed. ‘The ver- 
' dict first returned ought to have been recorded ; and it 
ought to be done now, valeat quantum valere potest. The 
effect will be the same if a verdict of acquittal were 
recorded ; but I thins” it most regular to put upon the 
record what the Jury have found. 1 Leach 12. 2 Strange 
1137. 
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Francis Browne 
V. ; From Wilkes. 
William Dula. 


Ina charge of forswearing, unless it appear from the accompanying 
words, that a judicial forswearing was meant, the Plaintiff must shew 
upon the record, that the Defendant alluded to some particular for- 
swearing, which amounted to perjury. 

Therefore, where the Plaintiff charged in his Declaration, that the De- 
fendant said of him, “ He swore a lie, and I can prove it,” and there 
was no colloquium set forth of any judicial proceeding, the Plaintiff 
was nonsuited, 


This was an action on the case, for slanderous words 
spoken of the Plaintiff. The declaration charged, that_ 
«* Whereas Francis Browne is a good, true, honest, just 
“‘ and faithful citizen of this State, and as such hath ab 
“ ways behaved and conducted himself, and until the con 
“ mitting of the several grievances by the said Willia 
“ Dula, hereinafter mentioned, was always reputed, es 
** tzemed and accepted, by and amongst all his neighbours, 
“‘ and other good, worthy citizens of the State, to whom 
«* he was in any wise known, to be a person of good name 
‘* fame and credit : and whereas he hath never been guilty. 
“ nor until the time of committing the several grievance 
“ by the said William Dula, hereinafter mentioned, been 
suspected of being guilty of perjury or any other such 
crime, by means of which said. premises, he hath de-/ 
* servedly obtained the good opinion and credit of all his 7 
* neighbours, and other good and worthy citizens of this” 
* State to whom he was in anywise known, ‘to wit, at 
** Wilkes aforesaid ; yet the said William Dula, well © 
* knowing the premises, but greatly envying the happy ~ 
“* state and condition of the said Francis Browne, and— 
* contriving and wickedly and maliciously intending to~ 
* injure the said Francis Browne in his said good name, 
« fame and credit, and to bring him into public scandal,” 
“ infamy and disgrace, with and amongst all his neigh- 
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« bours and other good citizens of this State, and also to “ov. 1819. 
« cause him to be suspected and believed, by those neigh- ietene 
“ bours and citizens, to be guilty of perjury, and that he v. 
“ had subjected himself to the pains and penalties, by the ” 
‘‘ laws of this state, inflicted upon persons guilty of said 
“ crime, and to harrass and ruin the said Francis Browne, 
“ heretofore, to wit, &c. then and there in the presence 
“ and hearing of the said last mentioned citizens, falsely 
and maliciously spoke and published of and concerning 
“ the said Francis Browne, these false, scandalous, mali- 
« cious and defamatory words, that is to say, “ He swore 

’ a lie, and I can prove it,” meaning thereby that the said 
“ Francis Browne had committed wilful and corrupt per- 
jury ; by means of committing which said several griev- 
** ances, &c.” 

Upon the trial of the cause, the Plaintiff proved, that he 

and one James Allison were standing together in the street 
in Wilkesborough. The Defendant walked up, and ad- 
dressing himself to Allison, said, “ You are a good man, 
“ and I like you; but that man (pointing to the Plaintiff) 
** is a rascal, he swore toa lie against me, and I can prove 
it.” Allison was well acquainted with the Plaintiff and 
Defendant, and had heard that upon the trial of an indict- 
ment against Defendant in Wilkes Court, the Plaintiff had 
been examined as a witness for the State, and the record 
of this prosecution was given in evidence. The Jury gave 
a verdict for the Plaintiff, subject to the opinion of the 
Court upon the question, whether the words as laid in the 
declaration, were actionable. The Court was of opinion, 
that as the declaration did not set forth any colloquium to 
which the inuendo could have reference, the words as 
charged were not actionable ; and gave judgment accord- 
ingly. The Plaintiff appealed, and 


Taytor, Chief-Justice, delivered the opinion of this 
Court : 

It is established by a long series of cases, that to say a 
man is forsworn, or that he has taken a false oath, gene- 
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rally, and without reference to some judicial proceeding, 
is not actionable: and the reason is, that in the latter 
case a perjury is charged, for which, were the charge 
true, the party would be liable to be indicted and punished; 
in the other, a breach of morality is imputed, of which the 
law does not take cognizance.* 

In a charge of forswearing, unless from the accompany- 
ing words, it is clear that a judicial forswearing. was 
meant, the Plaintiff must shew upon the record that the 
Defendant alluded to some particular forswearing which 
amounted to perjury. Thus, ina declaration for saying 
“A. B. being forsworn, compounded the prosecution,” no 
introduction of extrinsic facts is necessary, since an in- 
dictable forswearing must have been meant. But in de- 
claring for the words, * He has forsworn himself in Leake 
“ Court,” it is necessary to shew that Leake Court was] 
one in which the offence of perjury could have been come 
mitted. Actions of slander do not lie upon inference. 

It has been held, that to accuse another of having fore 
sworn himself, generaliy, is actionable ;} but it scemg; 
now perfectly settled that such an accusation is not action- 
able, unless it appear from the accompanying circum- 
stances, to have meant such a forswearing, as would ce 
stitute the offence of perjary.+ 


* Cro. Eliz. 429, 788, 609,720. 1Com. Dig. Tit. Action on the case 


for defamation. . 6 Mod, 200. 
¢ 2 Buls. 40. 4 Rep. 15, 6 Term Rep. 691. 
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James Riden and others 
v. From Craven. . 


John D. Frion. 





Wherever the statute of limitations is a bar to the recovery of one of the 
partics, it operates against the whole, because the disability of one 
does not save the rights of the others. The statute protects the rights 
of those who are incompetent to protect themselves; but. where some 

of the parties are competent, they ought to take care of the interests 

of all, by prosecuting a suit within time. 










This was an action of detinue for negro slaves, Lucy 
and her increase. Pleas, “ gencral issue and statute of 
‘“‘ limitations.” The case was, that Michael Hyman 
“‘ bequeathed to his daughter, Eliza Riden, a negro girl 
“* named Lucy, during her natural life, and after her death, 
“‘ to her heirs forever.” Eliza Riden died, leaving three 
children, the Plaintiffs in this suit. ‘Two of these children 
had been of full age more than three years after Defendant 
got possession of the negroes, claiming and holding them 
adversely : the third child was under the age of twenty- 
four years, when this suit was commenced. The Jury 
found a verdict for the Plaintiffs, subject io the opinion of 
the Court upon the following points: ist. Whether the 
will of Michael Hyman gave a life estate to Eliza Riden, 
in negro Lucy, with a remainder to her children, the pre- 
sent Plaintiffs ; or an absolute estate therein, so that upon 
her death, it accrued to her husband who survived her? 
2d. Whether the disability of one of the Plaintiffs saved 
the rights of the Plaintiffs against the operation of the sta- 
tute of limitations ? 





















Taytor, Chief-Justice, delivered the opinion of this 

Court : , : : 
"It is not deemed necessary to decide the question of title 
Pe arising upon the title, because the Court is clearly of 

/ Opinion, that the law is against the Plaintiffs upon the sta- 
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Nov. 1819. tute of limitations. Wherever the statute of limitations is 
— 


Riden 
v. 


Frion. 


a bar to the recovery of one of the parties, in such action, 
it operates against the whole, because the disability of one 
does not save the right of the others. The statute pro- 
tects the rights of those who are incompetent to protect 
themselves ; but, where some of the parties are competent, 
they ought to take care of the interests of all, by prosecut- 
ing a suit within time. The words of the proviso relate 
only to the case where all the Plaintiffs are under disabi- 
lity: “ that if any persons or person,” &c. meaning where 
either a single Plaintiff or several Plaintiffs are under 
some of the incapacities provided for. 

This is the construction which has uniformly been made, 
whenever the question has occurred.* 


*7 Cranch 156. 4 Term Rep. 516. 2 Taunton 441. 
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Tremble 
v. i From Hertford. 


The heirs of James Jones, dec’d. 


Proceedings under the act of 1784, ch. 11. 

Liability of the heir upon the obligation of his ancestor. 

At common law, if the heir was sued upon the obligation of his ancestor, 
it was necessary for him, in order to prevent a general judgment 
against himself, to confess the action, and shew the certainty of the land 
which he had by descent. If he pleaded a falsesplea, or judgment 
was given against him by default or by confession, or upon any other 
ground, and he failed to shew the certainty of assets, the Plaintiff was 
entitled to judgment against him, and execution might issue against 
his other lands, or his goods, or his body. 

But under the act of 1784, ch. 11, no judgment can be obtained against 
the heir, which in any respects can make him personally liable for the 
debt; the object of the act being to subject the lands of the debtor, 
which have descended to him. 

The act of 1789, ch. 39, makes the heir personally liable, where he has 
sold the lands which have descended to him, before action brought or 
process sued out against him; and liable, only for the value of the land 
so sold, 

Under the act of 1784, ch. 11, the heir may plead to a scire facias to sub- 
ject to sale the lands descended, that the executor or administrator had 
not fully administered, that the executor or administrator had suffered 
judgment to be recovered, by fraud, &c. But the plea, “that the 
“ lands descended had been sold to satisfy prior judgments,” is totally 
immaterial ; and although the Jury find it true, the Plaintiff is entitled 
to judgment of execution against the lands descended, as if no plea 
had been pleaded. 


This was a scire facias against the heirs of James Jones, 
deceased, to subject the lands descended to the payment 
of the Plaintiff’s judgment. The heirs appeared and pleaded 
to the scire facias, “ that all the lands which had descend- 
“ ed to them from James Jones, deceased, had been sold to 
“* satisfy prior judgments, and- that they then held no 
“ lands by ‘descent from the said James Jones, deceased.” 
Upon this plea the Jury found for the heirs. Tremble, 
the Plaintiff, moved for a judgment and execution, not- 
withstanding the finding of the Jury, upon the ground that 
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Noy. 1819. ‘the issue and the finding of the Jury thereon were imma- 
Tecuti je terial: and it was referred to this Court to decide whe- 


v. ther the motion should be allowed. 
Jones’s heirs. 





Hat, Judge, delivered the opinion of the Court: 


At Common Law, if the heir was sued upon the obliga- 
tion of his ancestor, in order to prevent a general judg- 
ment against himself, it was incumbent upon him to con- 
fess the action and shew the certainty of the land which 
he had. by descent. If he pleaded “ nothing by descent,” 
or judgment was given against him by default or by con- 
fession, or upon any other ground whatsdever, without 
confessing or shewing the certainty of assets, the Plaintiff 
was entitled to judgment against him, and execution might © 
issue against his other lands, or his goods, or his body, as 
it might for his own debt in case he had executed the ob 
ligation.* But the Plaintiff was not compellable to takes 
such a judgment ; he might suggest that the heir had su 
and such lands by descent, and pray execution thereof; 

«< otherwise he might have been a loser by taking a general 
jadgment, because in that case he would be entitled only 
sit to a moiety of the lands of the heir, and it might be that 
ay. the heir had no other lands except those descended.+ 
But the present is a proceeding under our act of 1784, 
ch. 11, which directs, that when a judgment has been ob- 

tained against the executors or administrators, and the 

plea of “ fully administered” has been found for them, be- 

fore taking out execution against the lands descended, the 

le. heirs shall be notified by scire facias, to shew cause why — 
execution should not issue against them ; and if judgment — 

shall pass against the heir, execution shall issue against 

the lands of the deceased debtor in the hands of such heir. — 

It is not contemplated by this act, that any judgment shall — 

be obtained against the heir, so that in any respect he shall 

be personally liable for the debt ; the object is to subject 

the lands of the debtor, which have descended to him. E c 





















* Plow. 440. {3 Bac, Ab, Verbo, heir and ancestor. HI. 2 Roll. 71, 72) 
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is personally liable only where he has sold the lands which Nov. 1819. 

have descended to him before action brought or. process pecs 

sued out against him ; and then, only fer the value of the ” 

land so sold, and this, by the act of 1789, ch. 39. But sasha oe 

that is not the present case. Here, the Defendants admit 

that lands descended, bat they do not shew in certainty, or 

describe what lands did descend. By not doing so, the 

Plaintiff would be entitled at Common Law to a judgment 

against them personally ; or agreeably to the authority in 

Bacon’s Abridgment, before mentioned, he might elect to 

take judgment against the lands descended. But under 

this act, he cannot take judgment against the heirs perso- 

nally ; he may take judgment against the lands descended, 

and if those lands have been sold under prior judgments 

and executions, the Plaintiff will proceed against them at 

his peril. Purchasers under such executions are not bound 

by the proceedings in this action, and the plea pleaded by 

the Defendants, is nothing more than a defence for such 

purchasers, which they themselves will have an opportu- 

nity of making successfully, if they be improperly molested. ¢ 
Besides, there may be other lands descended than those re 
which the Defendants may have proved on the trial were ~ See 
sold under former judgments and executions, which lands, a of 
the Plaintiff on the trial knew nothing of ; and if the ver- “i "> 
dict found in favour of the Defendants be final and binding, 
the Plaintiff is without remedy as to them. 

The Defendants have pleaded nothing which their inte- 
rest as heirs required them to plead. If the plea were 
proper, they have not set forth in particular what lands 
have descended and were sold. This, if it appeared at 
all, could only have been shewn in evidence on the trial, 
which was not sufficient, The Plaintiff’s case is not 
weakened, because he did not set forth and shew what 
lands particularly had descended to the Defendant. This 
was only necessary at Common Law, to enable the Sheriff 
th enquire what their annual value was before they were 
delivered over to the Plaintiff. That is not the case here: 


Bbbb 


ay 
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our act of Assembly does not direct the lands to be valued, 
but to be sold. The heirs are at liberty to plead many 
pleas. when the scire facias is served on them, which, if 
true, would prevent judgment from passing against them. 
They might plead that the executor or administrator had 
not fully administered, but had assets; that the judgment 
against the executor or administrator was obtained by 
fraud, &c.: but the present plea pleaded by them cannot 
serve them. The Plaintiff is therefore entitled to an exe- 
cution against the lands descended, as if no plea had been 
pleaded. ; 
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‘ 
- Robert Thompson and wife and others Nov. 1819. , 
, v. : From Guilford. “v-” 
: Thomas Blair and others. 
» Possession of title deeds. Notice to purchasers. Length of time,—how 


it protects from an investigation of fraud. 

Where land is sold without warranty, or with warranty only against the 

feoffor and his heirs, the purchaser is entitled to all the deeds as inci- 

dent to the land, to enable him to defend it. 

Where a purchaser, in the necessary deduction of his title, must use a 
deed which leads to a fact shewing an equitable title in another, he 
will be affected with notice of that fact, and will not be permitted to 
prove that he did not read the deed, or that he was ignorant of its cone 
tents. 

Where, therefore, the plat and certificate cf survey annexed to a grant, 
shewed that the lands were surveyed for “ Ruth and Jane M’Cuistion, 
“ orphans of Robert M’Cuistion,” and the grant to which this plat and 
certificate were annexed, issued to “ Jane M’Cuistion, widow,” this is 
a fact, of which all persons claiming under * Jane M’Cuistion, widow,” 
are bound to take notice. 

Although the statute of limitations speaks of actions in the Courts of Law, 
yet it is the duty of a Court of Equity to infuse its spirit into their deci- 
sions, as much as can be done without violating its own fundamenta] 
maxims ; it being the object of both Courts to obey the Legislative 
will, when expressed either directly or indirectly. 

The investigation even of a fraud, will not be permitted after a great 
lapse of time, where the Defendants be not the persons who committed 
the fraud, although they may be volunteers. 

The rule, that trust and fraud are not within the statute of limitations, is 
subject to this modification, that if the trust be constituted by the act 
of the parties, the possession of the trustee is the possession of the ces- 
tui que trust, and no length of such possession will bar; but if a trust 
be constituted by the fraud of one of the parties, or arises from a de- «4 
cree of a Court of Equity, or the like, the possession of the trustee be- 
comes adverse, and the statute of limitations will run from the time the 
fraud is discovered. 

Wherever the Legislature has limited the period for Law proceedings, 
Equity will, in analagous cases, consider equitable rights 2s bound by 
the same limitation. 

Relief was therefore refused to “ Ruth and Jane M’Cuistion,” because 

a nearly thirty years had elapsed from the time the fraud committed by 

“Jane M’Cuistion, widow,” was discovered, before application was 

made to Equity for relief. 


The bill charged, that Moses Ruth, of the State of Ma- 
~ ryland, had a daughter named Jane, who intermarried 
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Nov. 1819. with one Robert M’Cuistion, and settled in Guilford Coun- 


Thompson ty, in this State: that by her said husband, she had two 
oak children, Ruth and Jane, who, with their husbands, were 
r. 
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the Complainants in this case: that her husband died, and 
she survived him, and whilst she was a widow, her father, 
Moses Ruth, came out to this State, and in the year 1756, 
purchased and procured to be surveyed, on or by virtue of 
a warrant before that time duly issued, out of and by the 
proper office, a tract of land lying in the County of Rowan, r 
now Guilford, for the Complainants, Ruth and Jane, by 
the name and description of * Ruth and Jane M’Cuistion, 
** orphans of Robert M’Cuistion, deceased :” that Moses 
Ruth paid the purchase money and fees for the same, or 
left money for that purpose with his daugliter, Jane M’Cuis- 
tion, mother of the said Complainants: that at the time a 
of the said survey, the Complainants, Ruth and Jane, were | 
infants of very tender years, and their persons and estateg | 
were under the care and custody of their mother, as their 
guardian, who, on the 29th day of July, 1760, obtained 
from the Earl of Granville, a grant of the said tract of 
land upon the said survey, to and in her own name, the 
grant purporting to be made to “ Jane M’Cuistion, wi- 
« dow.” 
The bill then charged, that Jane M’Cuistion, being the 
widow of Robert M’Cuistion, and the Complainants, Ruth 
and Jane, being his orphans, and being infants, and Jane 
M’Cuistion being their mother and guardian, and having 
the care and custody of their persons and estates, and their — 
grandfather, Moses Ruth, having obtained a warrant from 
Lord Granville’s office, and caused a survey to be made 
thereupon for them, and having paid the price and fees for — 
the land, and Jane M’Cuistion, their mother, well know- | 
ing the premises, having obtained a grant to and in her — 
ogn name, upon and by virtue of the said warrant and — 
survey, so obtained and made by Moses Ruth, became ~ 
seised of the said tract of land, in trust and to the use of © 


















hab 


SUPREME COURT OF NORTH-CAROLINA. 


inants, , and bound in Equity to Nov: 1819. 
the Complainants, Ruth and Jane, and bound in Equity 


convey the same to them as they should direct. 

That Jane M’Cuistion afterwards intermarried with 
Thomas Blair, who, together with the said Jane, on the 
4th day of February, 1765, made and executed a deed of 
conveyance of the said lands, to James Archer, in fee sim- 
ple, but with warranty only against the said Thomas Blair 
and Jane his wife, and their heirs, ‘and all claiming under 
them ; and describing the said tract as granted to the said 
Thomas Blair’s wile Jane, by Earl Granville, by a deed 
patent, bearing date the 29th day of July, 1760. 

The bill then charged that James Archer at and before 

the time he contracted for the purchase of the said tract of 
land, and the time of making the deed to him, and at and 
before the payment of the purchase money, had full notice 
of the premises and of the trusts aforesaid, and so became 


_ trustee of whatsoever estate and interest passed by the 


deed to him and his heirs, for the Complainants Ruth and 
Jane, and their heirs. ‘That Archer had since died, hav- 
ing previously published in writing his last will, duly ex- 
ecuted to pass his real estates, and therein and thereby de- 
vised the lands to his sons, who were the Defendants in 
this case, with Thomas Blair and Jane his wife. 

The bill prayed as against the devisees of Archer, a 
conveyance of the legal estate in the lands, to the Com- 
plainants Ruth and Jane, and an account of the rents and 
profits ; and as against Blair and wife, that if by reason of 
want of notice to Archer or other equitable circumstance 
in his favour, the Court would not decree his devisees to 

_convey, then that Blair and his wife be decreed to account 
with Complainants, and pay over to them the purchase mo- 
ney received from Archer, with interest. 

To the bill was appended a copy of the certificate of 
survey with a plat thereof annexed, which Lord Granville’s 
surveyor had returned into the proper office, and upon 
which the grant issued. This plat and certificate dated 

10th August 1756, set forth that the land was surveyed 
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“for Ruth and Jane M’Cuistion, orphans of Robert 
“ M’Cuistion deceased.” And a duplicate of the plat and 
certificate of survey was, by the custom of Lord Gran- 
ville’s office, annexed to the grant, and referred to in the 
grant. 

There was also appended to the bill a copy of the grant 
issued upon the foregoing plat and certificate of survey, to_ 
Jane M’Cuistion, widow. 

The bill was filed in 1808, and the Complainants Ruth 
and Jane, did not labour under the disability of covertare 
until after their arrival to full age. Ruth having attained 
to the age of twenty-one years in 1775, and Jane in 1777, 
That shortly after their respective intermarriages, they 
and their hasbands asserted their claim to the lands, and — 
commenced suit against Archer ; which suit was abandon. | 
ed. About the same time they commenced suit against” 
Blair and wife ; which suit was also abandoned ; and in) 
1804, they brought an action at law against Blair, clain 
ing the purchase money received from Archer, treating hi 
sale to Archer as an agency on their behalf. In this suif 
they were nonsuited, and then they filed this bill. 

Thomas Blair and wife in their answer, denied that t 
lands had been entered by Moses Ruth for the Complai 
ants Ruth and Jane, that he had paid the purchase money 
or fees of office, or left the same with the Defendant Jane, 
his daughter, or that he had purchased a warrant and pro- 
cured the lands to be surveyed for the said Ruth and Jane. 
They alleged that the entry was made in Earl Granville’s 7 
office by Robert M’Cuistion, father of the said Ruth and ~ 
Jane, and in bis name ; that after his death, the Defendant 7 
Jane, his widow, having administered upon his estate, sold 
the entry at the sale of the personal estate and she became _ 
the purchaser : that upon applying at the office for a grant, 
she found the entry had lapsed, and was advised to enter 
the land in her own name ; that her agent, whom she em- 
ployed to make the entry, by mistake, made the entry in 
the name of her daughters Ruth and Jane; that she pai 
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rt the fees.of office and obtained the grant in her own name, Nov. 1819. 
qd That she did not hold the lands in trust for the Complain- Reena | 
< ' ants, &c. They insisted in their answer upon the tength v. 
© § “ of time, during which Complainants had suffered their —_ 
claim to lie dormant, and prayed advantage thereof. 
t ' The devisees of Archer, in their answer, referred to the 
Ds, _answer of Blair and wife, and prayed advantage of the 
matters and things therein set forth; and alleged that 
t their testator was a purchaser of the lands from Blair and 
| wife for a valuable consideration, .without notice of Com- 
plainants equity. 


The answers were replied to, and pending the suit, 
Jane Blair died, leaving her husband and three children 
her surviving. It was then discovered that she had not 
been privily examined, as the law directs, touching her ex- 
 ecution of the deed to Archer; and the Complainants filed 
_ a supplemental bill and bill of revivor, and made her chil- 
dren parties. 

The cause came on to be heard at September Term, 
1817, before his Honour Judge Seawell, who directed a 
Jury to be impannelled to try the following issue, to wit, 
_ “whether the grant made by Earl Granville to Jane 
| “ M’Cuistion, mentioned inthe bill of complaint, was 
- “ fraudulently obtained, or not, upon an entry, to which 
_ “the Complainants Ruth and Jane were entitled.” The 
Jury found that the grant had been fraudulently obtained 
by James M’Cuistion upon an entry, to which the com- 
plainants Ruth and Jane were entitled. 

The case was then transmitted to the Supreme Court 
upon the original and supplemental bill and bill of revivor, 
the answers of the Defendants and the finding of the Jury 
__upon the issue submitted to them, for that Court to deter- 
_ mine what decree the complainants were entitled to. It 
_. @ppearing in the case that the grant to Jane M’Cuistion 
' Was issued upon a survey made in the name of the com- 
_ Pplainants, Ruth and Jane. And as the grant so issued 
/ onstituted a part of Defendants’ title, and upon the face 
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Nov. 1819. of it expressed to be made according to the annexed plat 
seakesd , and certificate, it was submitted to the Supreme Court 
whether Archer, claiming under this grant, should not be 
held and construed to have notice of the fact set forth in 
the said plat and certificate, to wit: that the lands wére 
surveyed for the complainants, Ruth and Jane. 


v. 
Blair. 


Henpverson, Judge.—The Defendant, Jane M’Cuistion, — 
obtained Earl Granville’s deed in the year 1760; and 
with her second husband, Thomas Blair, sold to Archer 
in 1765. Archer entered, claiming the lands as his own, 
and continued in possession to the time of filing this bill 
in 1808. His possession, and that of his devisees, has 
been for forty-three years. ‘The complainants, Ruth and ~ 
Jane, arrived at full age more than thirty years before the | 
filing of this bill, and if they have labored under any diss 
ability other than infancy, it bas been cumulative, and) 
ought to have been shewn by them, if they could avail 
themselves of it. During all this time they lie idle, ¢ 
do not assert their title, except by instituting suits against 
Archer and Blair about the year 1779, and abandoning” 
them, and bringing a suit for the purchase money again 
Blair, in the:year 1804. Upon this statement of the case, 
we should violate the will of the Legislature as expressed 
in regard to legal titles, in the act of 1715, for quieting 
titles and limiting the time in which actions should be 
brought. For, although that act speaks of actions in the 
Courts of Law, yet it is the province of a Court of Equity 
to infuse its spirit into their decisions as much as can be 
done, without violating its own fundamental maxims. For — 
it is its only will, as that of the Courts of Law, to obey © 
the legislative will, when expressed either directly or in-/ 


ctly. 
¥:.. it is said, that time does not bar a fraud, and here 
the Jury have found that the grant was fraudulently ¢ 
tained. To which it may be answered, that even the in= 
vestigation of a fraud will not be permitted after a great] 


- 
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lapse of time, where the claimants are not the persons 
who committed the fraud, authough they may be volun- 
teers. But certainly Equity will respect time after the 
fraud is discovered. The Defendants who are charged 
with the fraud, have not concealed the evidence of that 
fraud. They have annexed a certificate of survey to their 
deed, and placed it, together with their deed, on the public 
’ records of the country, liable to the inspection of all: 
ia and this they did at the very time their deed was obtained. 
, it is by this entry and survey alone, that the Defendants 
are or can be affected with notice ; and the only difference 
between the Complainants’ and Defendants’ opportunity of 
knowing it, is, that it forms a link in the Defendants’ 
chain of title, and the deed is referred to in their deed. 
We cannot therefore but perceive, that the Complainants 
_ must long since have had a knowledge of Defendants’ title ; 
> and it would contravene one of the established rules of this 
Court, to support a claim so stale. The bill must be dis- 
missed. 





eo oc - 






: ‘Taytor, Chief-Justice—Moses Ruth, grandfather te 
the Complainants, Ruth and Jane, purchased for them, 
| about the year 1756, a tract of land in Rowan County, 
| which was surveyed by virtue of a warrant in their names, 
~ as the orphans of Robert M’Cuistion, deceased, and either 
paid the purchase money, or left it with the Defendant 
Jane, their mother, then a widow. She, acting as guar- 
dian to her daughters, who were infants, obtained in 1760, 
a grant from Lord Granville, in her own name, with full 





- them. The Defendant Jane, intermarried in 1765, with 
Thomas Blair, and they executed a deed for the lands to 
~ James Archer, who, it is charged, had full notice of the 
| preceding circumstances. James Archer died in 1799, 
: after having made his will, and devised the lands to cer- 
tain of his children. This is the statement made in the bill. 


Psy. 
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knowledge that the land was paid for and surveyed for. 
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The history of the transaction is altogether different as 


Thompson given in the answer of Thomas Blair and Jane his wife; 


Blair. 


who say, that Moses Ruth did not purchase the. lands for 
the Complainants, Ruth and Jane, and that no money was 
paid to them, or any other person, for that purpose ; but 
that the lands had been entered and surveyed by Robert 
M’Cuistion, in his life time, but the title not completed, 
nor was there any money paid by him. That upon the 
sale of his effects after his death, this entry was purchased . 
by his widow Jane, who, in endeavouring to procure a 
grant upon it, discovered that it had lapsed, and she was . 
therefore obliged to re-enter it in her own name: that by 
a mistake of the agent, the entry was made in the nameof — 
the heirs of Robert M’Cuistion, which mistake the widow | 
tried to get rectified, but was told it was immaterial, and_ 
that the grant would be issued in her own name, which 
was accordingly done: that the land was sold to Jai 
Archer, and the price paid, before her intermarriage with 
Thomas Blair, but that afterwards, she and her hysb 
executed the deed to him jointly. It is further stated, 

the Complainant, Ruth, was of age in 1774, and unm 
ried, and that Jane was of age in 1776, and that before he 
marriage with the Complainant, Short, she had been m : 
ried to Alexander Nelson, who, together with the Ce 
plainants, Robert Thompson and wife, set up a claim te 


, the land, about the year 1779. 


The devisees of Archer, in their answer, say that their” 
testator was a purchaser of the lands for a valuable con- 
sideration, without notice of Complainants’ claim. : 

Some adiitional statements appear in the bill of revivor, 
which are, that Jane, the Defendant, not having been pri- 
vily examined when she executed the deed to Archer, t 

e, upon her death, devolved upon her heirs, who are 

& by Thomas Blair. These issue, in their answer, 


upen the answer filed by Thomas Blair and wife, and 
quire the Complainants to be put to the proof of the 
gality of their mother’s conveyance. 

! 
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The Jary have found, that the conveyance from Lord Nov. 1819. 
Granville to Jane M’Cuistion, was fraudulently obtained Thompson 
upon an entry to which the Complainants, Ruth and Jane, 
were entitled ; and the questions before this Courtare, Ist. 
Whether as the grant forms a part of Defendants’ title, 
and shews upon the face of it, to have been. made according 
to the certificate of survey annexed to it, such survey be- 
ing in the names of the Complainants, Ruth and Jane, 
amounts to notice of their equitable title? 2d. Whether 
the Complainants are barred of relief by length of time? 

As to the first question. Where land is sold without 
warranty, or,with warranty only against the feoffor and 
his heirs, the purchaser is entitled to all the deeds as inci- 
dent to the land, to enable him to defend it.* The special 
warranty which Blair and his wife made to James Archer, 
entitled him to.the possession of the grant; it formed part 

+ of his title, and it is to be presumed he received it. It is 

_ a well established rule in this Court, that where a purcha- 

ser, in the necessary deduction of his title, must use a deed 

which leads to a fact shewing an equitable title in another, 

_ hewill be affected with notice of that fact. As where a 

' person took a mortgage from one who claimed the land 

_ under a will, by which it was encumbered with legacies, 

_ the mortgagee could not deduce lis title without the will, 

- and therefore shall be chargeable with notice, although the 

- devisee had levied a fine to the use of himself and his heirs. 

_ He shall be presumed to know it, although in fact he may 

be ignorant of it ; for his ignorance must be the effect of 

gross negligence. Hence, this kind of constructive notice 

is founded upon evidence of so satisfactory a kind, that it 

is held to be incontrovertible: so that if a man, upon the 

_ purchase of land, has a deed put into his hands, Which re- 
_ cites a title in some other person, he will not be allow 

' to-prove that he did not read the deed, or. that he was 
_ norant of the recital. And even if a person purchase lands 
_ With notice that they are contracted to be sold to another, 


v. 
Blair. 


*1 Co. 1. 
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and take the deed to his son and his heirs, though the son 
had no notice of the contract, yet the notice to the Father — 
shall affect him.* a 
The rule may be applied to many cases, in which it 
would probably produce much hardship ; as where many 
deeds were to be examined in the investigation of a com- : 
plicated title, a person might overldok or forget the fact, | 
with the knowledge of which he is charged. But when — 
James Archer purchased from Blair and his wife, the only 
title they had, was contained in the grant from Earl Gran- 
ville, and it was impossible to inspect that without know. — 
ing or having reason to suspect, that it ought te have is- 
sued in the names of Ruth and Jane M’Cuistion. When © 
to this is added, that Archer had an immediate right te 
the possession of the grant, no regret can be felt at the” 
application of the rule to his case, since it so fully accords” 
with its justice. , ‘ 4 
As to the second question. Jaines Archer having, thenj 
purchased the land with notice of this combination of tra 
and fraud, he and all volunteer claimants under him, m 
take the land, subject to the Equity to which it was liable 
in the possession of Blair and wife; and if the lapse 
time would bar the Complainants against them, it must 
so against the Defendants. They claim under a purchase 
made by their ancestor fifty years ago, during part 
which time, one of the Complainants was of fall age and 
unmarried, and forty years have elapsed since she arrived 
at age: the other Complainant reached her full age nearly — 
forty-five years ago, and has been twice married. About — 
the year 1779, the Complainants, Ruth and Jane, with 
their husbands, set up a claim to the lands, and soon afte 
wards abandoned it, or remained silent about it. No rea 
' given in the bill, why they have slept so long 
Tights, nor is their acquiescence in the Defend: 
possession for the rest of this long period, in any wise 
counted for. In this view of the case, it would be entire 


*1Ch.Ca.38, 2 Vern. 662. 2 Anstruther 438. 
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just that the Complainants should be denied relief, unless Nov. 1819. 
they are protected by the rule that trust and fraud are Penn 
not within the statute of limitations. The rule with res- 
pect to a trust is, that if it be constituted by the act of the 
parties, the possession of the trustee is the possession of 
the cestui que trust, and no length of such possession: will 
bar: but if a party is to be constituted a trustee by the 
decree of a Court of Equity, founded in fraud or the like, 
his possession is adverse, and the statute of limitations 
will run from the time that the circumstances of the fraud 
were discovered. A fraudulent transaction, from the se- 
cresy with which it is usually conducted, may remain for 

a long time unknown to the injured party; and it would 

be unconscientious to allow the Defendant to avail himself 

of the statute during such a period. But after the disco- 
very of the fraud, a new right of action is given to the 
party affected by it, and there is nd reason requiring a suit 

to be prosecuted at law, and barring the Plaintiff if he 
neglects it, which does not equally apply to a Court of 
Equity. In 3 Peere Wms. 148, it is said, “ If the fraud 

| was known and discovered above six years before exhi- 
 * biting the bill, this, though a fraud, would be barred by 
' “ the statute of limitations.” In Weston v. Cartwright,* 
> it was held, that notwithstanding a fraud, the Court, after 
' a length of time, ought not to investigate the subject. It 
~ is said by a great Chancellor, that Courts of Equity have 
~ constantly guided themselves by this principle, that where- 
ever the legislature has limited-a period for Law proceed- 
ings, Equity will, in analagous cases, consider equitable 
rights as bound by the same limitations.t| The hardships 
a and injustice with which a contrary rale might operate 
_ against executors, administrators, legatees, and innocent 
persons claiming ander a fraudulent party, is much a 

: | derett in 2 Ves. jun. 92. ee 
* Upon this ground, therefore, the Complainants must fail; _ 
~ because the discovery of the fraud was made many years 


* Select Cas, in Ch, 34, t 2 Schl. & Lef, 632, 
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since, and, indeed, it was of a nature that could not be con. 
cealed. It would be a most alarming precedent to investi- 
gate transactions after so great a lapse of time, when the — 
fraud imputed was committed before the birth of those whe 
are now called upon to answer it, and when no reason is 
shewn for the delay. The bill must be dismissed, 










Robert H. Jones, administrator of Augus- 

tine Bayners, deceased, . 

v. From Warren, | 

John Brodie, administrator, with the will 4 
annexed, of Alexander Brodie, dec’d. 




















Under the act of 1715, ch. 48, requiring “ the creditors of any pe 
* deceased to make their claim within seven years after the death 
“ sach debtor, otherwise such creditor shall be forever barred,” t 
circumstances must concur to put the bar in operation, to wit: 
death of the debtor, and the simultaneous existence of a creditor. 
If, therefore, the creditor die before the debtor, and no administration 
be taken out on his estate in the life-time of the debtor, but is 
out afterwards, and suit is brought within due time, although it 
more than seven years after the death of the debtor, the act of 1 
does not bar the claim. 
When the statute of limitations begins to run, nothing will stop its ¢ 
ration; and, therefore, if a debtor die in the life-time of his cred 
whose cause of action has accrued, the act of 1715 will attach upon 
the claim of the creditor, although no administration be taken out on! 
the debtor’s estate for more than seven years. s 
In the report of the case of M’Clellan v. Hill’s executor, in Conference 
Reports, 479, the fact of Hill’s death before that of M’Clellan is 
omitted. 7 


This was an action of debt, to which the Defendant, 
among other pleas, pleaded the act of 1715,-ch. 48 Po 
the Plaintiff replied, “ that Augustine B 
tate, died before the death of Alexander B 
“ the Defendant’s testator, and that this suit was bre 
«‘ within less than seven years after letters of administra- 
“ tion were granted on the estate of said Bayners.” The” 
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Defendant rejoined, ‘* that more than seven years had Nov. 1819. 


elapsed from the granting of letters of administration, 
«* with the will annexed, on the estate of Alexander Bro- 
« die, before the bringing of this suit; that John Brodie, 
« the administrator, had delivered over to one of the lega- 
* tees and distributecs, his legacy and distributive portion 
«of the said Alexander Brodie’s estate; that he, the said 
_ * John, was entitled to a legacy and another distributive 
"share of said estate, as legatee and one of the next of 
“kin; and that the other legatees and distributees had 
— commenced suit, which was then pending, against him 
* the said John, for the residue of the estate, which suit 
“was brought before the commencement of this suit by 
“the Plaintiff.” The case was sent to this Court, and 


Taxzor, Chief-Justicc, delivered the opinion of the 
Court : 


question of law now to be decided, arises, is that the 
Plaintiff’s intestate died before the testator of the Defen- 
_ dant, and that within seven years after administration 
_ was granted to the Plaintiff, this suit was brought. The 
Defendant pleads in bar to the recovery, the act of 1715, 
ch. 48, the words of which are, “That creditors of any 
' person deceased shallmake their claim within seven 
* years after the death of such debtor, otherwise such 


! ~ creditor shall be forever barred.” 


. By the common act of limitations, the bar begins when 
- ‘the cause of action accrues; and if the creditor be then 
living, the statute continues to run, although he should 


_. afterwards die intestate, and no administration be taken 


» out upon his effects until more than three years thereafter. 
’ Inother words, the administrator will not, in such 
be allowed three years from the time adminis 
| granted, but the bar will be computed from the cause of 
E action commencing.’ On the other hand, if money belong- - 

‘Sechel an intestate’s estate be received by the Defendant 


4 


The only fact agreed by the pleadings, out of which the - 


Jones 
Vv. 


Brodie. 
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Nov. 1819. before administration is taken out to the creditor, the ads 


aed 
Jones 
v. 


Brodie. 


ministrator will be allowed three years from the time he ; 


administers ; because, when the cause of action did accrue, | 

there was no person who’could bring suit. ‘ : 
These principles, after much uncertainty and confusion _ 

in the cases, and particularly in abridging them for the 


elementary books, were at length ably expounded and @ 


finally settled, in Hickman v. Walker, and Smith v. Eill.# © 
By the very words of the act relied upon in this case, two 
circumstances must concur to put the bar in operation, fo ~ 
wit, the death of the debtor and the simultaneous existence 
of a creditor. When creditors are required to make claim 
within seven years, the existence of creditors is presuppos- 
ed at the moment from which the bar begins ; and the con« 
struction is necessarily excluded, which shall take aw y 
the claims of those who shall become creditors after 
period. To all statutes of limitation, the principle ha 
been hitherto applied, that when they begin to run, nothir 
will stop their operation :+ and accordingly, if the int 
tate of the Plaintiff had been alive, when the Defendant 
testator died, the act of 1715 would have attached upon h 
claim, although no administration had been taken out 
the Plaintiff, for more than seven years afterwards, 
was the case of M’Clellan’s executors v. Hill’s execute 
although this circumstance does not appear in the re 
But I have examined the record, and ascertained the fa¢ 
to be, that Hill died more than a year before M’Clell 
That case is, therefore, reconcileable with this ; for the 
act began to run against M’Clellan, then “ a creditora® 
** the lime of the death of the debtor.” In this case, thers 
was no creditor when the Defendant’s testator died, mor 
s any person authorised to make claim, until the Pl 

inistered ; and he having made claim within 

ited by the act, is not affected by the bar. 

of the Court is, that the plea. pf the act of 178 : 
+ dibald be overruled. & 4 


* Hickman v. Walker, Willes 29. Smith v. Hill, 1 Wills. 134, 
t 4 Term Rep, 300, Plowd. 355. + Conference Rep. 479. 
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William Blackledge, executor of the last } 
will of Benjamin Blackledge, dec. (pion Suave. 


v. 
Thomas Singleton and others. | 


Difference between ancient and modern decisions, as to legacies void 
either by reason of the uncertainty of the legatee, or of the inability of 
the legatee to take, Both are founded upon the supposed intention 


”  .. of the testator : but the ancient decisions say, the testator intended to 


. pass only that which was le after taking out the legacies, and that 
the executor or next of kin take the lapsed legacies; end the modern 
eay, that the testator intended his residuary legatees should take all 
that does not pass under the will, no matter from what cause there 

“may bea residue. Neither of them, however, say that a legatee can 

© "take without, or contrary to, an intent. Therefore, 


_ Where a testator bequeathed to his nieces, ‘‘the residue of his property 


» “not disposed of, except his negro woman Jenny,” and in a codicil to 
his will, directed “ that his negro woman Milly be left precisely as his 
** negro woman Jenny was left in his will,” and Milly had a child after 

- the death of the testator, this child belongs to the next of kin, and not 

\ to the residuary legatees. 

Ian executor act with good faith in asking advice of the Courts of Equi- 
ty, the costs shall be paid out of the estate of his testator. 


- This was an application to the Court of Equity, by the 
Complainant, for directions how to distribute a certain 

jon of the estate of his testator. The bill charged that 
be testator had bequeathed certain negro slaves to his 


3 ome and to Benjamin Blackledge Hanks “ one third ot 
his negroes not othérwise disposed of ;”? and to Richard 


3. Singleton and Thomas Singleton, “ the remaining two- 


a “thirds of his negroes not otherwise disposed of, except 


“his negro woman Jenny, left him by his father ;” and to 
- his nieces, Polly Blackledge, Ann B. Hatch, and Martha 
Singleton, “ the residue of his property not disposed of, 


“except the negro woman Jenny, as before excepted.” \' 
And in a subsequent clause of the will, he “ recommends 
“ed his negro wo Jenny, as excepted in a former 
) “clause, to the parti€ular care of his brother William (thee 
» “ Complainant,) — that he would not remove 
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Nov. 1819. “ her from the plantation where she lived, unless by her 9 
>< “ consent, and in case she should, by old age or infirmi. 9 

® “ ties, need support, that it be drawn from the hire of cer- ~ 
Singleton. ¢ tain negroes,” which he directed to be hired out fora 
particular time. 

In a codicil to the will, the testator directed “ that his” 
“ negro woman Milly be left with, and precisely as his 
“ negro woman Jenny was left in his will.”’ P 

After the death of the testator, the negro woman Milly 
had a child named Squire, and the Complainant prayed — 
the advice of the Court, to whom this child belonged,and 
how and in what manner he should dispose of him. He 
charged that Squire was claimed by Benjamin B. Hanks, 
Richard B. Singleton and Thomas Singleton, under the 
bequest to them, “ of the negroes of the testator not ¢ 
“ wise disposed of, exeept the negro woman Jenny ;” aff 
was also claimed by the nieces, Polly Blackledge, A 
B. Hatch and Martha Singleton, under the bequest “ 
“ all the residue of testator’s property, not disposed. 
“except the negro woman Jenny.” Complainant al 
charged that Squire was claimed by the next of kin g 
rally, of the testator, as a residuum not disposed of by | 
will; and he submitted whether he himself was not 
tled to Squire, as the increase of that which, by the 
was given tohim. The case was sent to this Court, n 




























Hewpenrsox, Judge, delivered the opinion of the Ce art 
I think this short answer may be given to the claimsof 
Benjamin Blackledge, Richard B. Singleton and Thoma 
Singleton, that Milly, the mother of Squire, being ex- 
cepted from their bequests, they can have no claim to fe 
her issue born after the testator’s Cceath; and to” 
chai of William Blackledge, that the testator inter 
he no beneficiary interest in Milly; at most he is only 
aket trustee: And as for his claim to Squire for the 
sipport of the two negro women, ttaeptatatior has pointe e 
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out another fund for that purpose. : The. only contest is Nev. 1819. 


between the residuary legatees and the next of kin. 

To ascertain in whom the right of Squire is, it is neces- 
sary to fix the condition of hismother. Partus sequitur 
ventrem. William Blackledge’s claim has already been 
disposed of : if he has any interest, it is as a mere trustee 
for the residuary legatees or the next of kin. In favor of 
the claim of the residuary legatees, it is said that they 


> must take al/ after satisfying the claims under the will; 


and that this claim extends to legacies lapsed by the death 
of the legatees before that of the testator. As to cases 
where a legacy is void by reason of the uncertainty of the 
legatee, or of the inability of the legatee to take, there is 


i  adifference between the ancient and modern decisions on 


_ gome points ; but it may be admitted that the modern are 
correct ; for they are bottomed upon that universal prin- 
ciple in our law, that in the construction of wills, the in- 
tent is to be sought for, and, when not contradictory to 
law, is to be followed. The modern decisions say, that 

_the testator intended his residuary legatees should take all 
that does not pass under his will, no matter from what 
eause there may be a residue: the ancient say that he 
only intended to pass what was left after taking out the 
legacies, and that the executors, or the next of kin, take 
the lapsed legacies: both making it a question of inten- 

tion. But no case goes so far as to make a legatee take 


’ without, or contrary to, an intent. 


_ In this case, Milly is expressly excepted out of the resi- 
F. duary clause, and, of course, cannot pass under it. Milly, 
_ therefore, not being disposed of to any one by the will, 
_ but if to any one, to-a naked trustee, Squire, her issue, 
' ‘belongs to the next of kin. 

‘ As we believe that the executor acted with good faith, 
| in asking the advice of the Court, his costs must be paid 
| out of the proceeds of the sale of Squire. 


* 
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had it been received, could have been 
256 


try, and have been moulded to 
exigencies of men, and the de 
justice. These rules are,—l 
whenever a natural is 
or in a patent or deed, the line is to 
minate at it, however wide of 


patent or deed. 3. When the 
courses of an ini 


4 


courses be i y 
no other departure 
the words of the patent or deed, than 
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no marked trees or corners to be eet 
nor the places where ys 
epee? R| 
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“ contract, that the son is to provide for, 
nth “fathers te : Mune 
° “the er , duri er* 
« natural fe, so shat whe de not suffer 
“or lack for necessaries in any manner 
“ whatsoever.” The support and main- 
tenance of Mary, is nota charge upon 
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COLOUR OF TITLE. 
See Limitations. 


ion of the act of 1741, ch. 5, does 
not restrict their powers or duties to any 


the breach assigned were, that he did 
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would be a variance hetween the 
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to the sale of the lands, or the proceeds 
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for the breach of the covenant; unless 
the materials and work ip be so 
inferior as to be of little or no e. 501 


DEVISE. 
1. A. by his will directed certain negro 
slaves to be divided between his three 


the other 
died under age 
and without issae: William then died, 
leaving Sarah, of the whole blood, and 
two brothers and a sister of the half blood, 
ofthe maternal side. The part of Ma- 
ry’s share which accrued to William up- 
on her death, does not survive to 
but goes to her and to the brothers and 
sisters ofthe half-blood. 21 
See Legacies. 
2. A. being seised of a tract of land, and 
possessed of five slaves, made his will, and 
therein lent to his wife, during her life, 
his land and three of his slaves, with his 
household furniture and stock. He 
then directed that if his wife should be 
ensient with child, such child should be 
raised and educated by his wife, out of 
the income of the property left her, as 
well as ail the he died 
dto his broth- 
rs his other two slaves, 
i between them when either 
of them should i 


were not to take, if the wife 
ensient with child: and 


Testater bequeaths slaves to his 
ife during her life, and directs that af- 


husband takes: them into » 
claiming the absolute p: 
The surviving 

for the 








daughter, who shortly thereafter died. 
The widow married, and had issue, a 
died 
1 in 


’ ~ entitled to recover any part of 


money for which they were sold ; 
: @ nor can the Court in the action of ejéct- 


Testator lent to his son Littleton, three 

_ negroes, and directed his executors to 
hire them out and apply the hire to the 
baby Littleton during his life, and 
his death, to divide the negroes and 

their increase, = his son’ Bird’s 
children, as they should arrive at . 
He then directed, that all the remainder 
of his estate should be sold by his exe- 
eiitors, and after paying debts, &c. be 
divided among his son Bird’s 

as aforesaid. Bird had seve- 

n born after the death of the 

ce ay Say wheat phew pa 
’s eldest child arrived at age. 

question arose, whether these 
children were entitled to dis- 
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must, by law, hold it for two years, for 
the benefit of creditors ; and only chil- 
dren born at the time of the testator’s 
death, or in ventre sa mere, are entitled. 
id. * 


See Contribution. 
8. ‘Testator gave to his wife “ all the pro- 
“ perty he received 























“ perty, and its general and in- 
leaving her 
son surviving her, who died before’ he 
attained the age of twenty-one. — 

legacy to the son vested in him on the 
death of the testator, and did 
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sixteen: and the Court will construe words of the devise make them tenants 
the word er conjunctively, to effectuate in common, which they would be unéler 
the testator’s intention. 548 the act regylating descents, had their 
10." Although the validity of an executory _—_ancestordiedintestate. The designofthe 
devise is to be tested, not by the eveut, act, in directing that thé heirs take 
but by the words which tie up the hap- as tenants in common, was te éxclide 
survivorship Poe the -uiity of 
possession, are 
ceners by the unitiesof yore 
est, all coming in by deste the 
sathe ancestor, and claimi in- 
terest, In the case of i 
vise to one is good; as, where “a” ; 
directed, that upon the failure of the having two daughters; devVisés all to . 
issue of his two sons, part of the lands one he'thall ke all by'the devise;*and 
devised to them, should be rented out —_not a moiety by descent; ‘and a'tholety | 
for the benefit Of his during by the devise; for this"is nota devise — 
life, and after her death to ferchildren; —_to an heir, because both parcenéts 
the other. ere the Kratitsch:” the 
the other. Here , the de. 
visee, was not the sole heir of his 
father, the testator. There were two ; 
daughters, his aunts. “He ‘must, ¢ ere J 
fore, be considered as taking all the nds | 
by hase, arid upon his death, the” J 
lood are entitled to inherit equally. { 
A ; 
4 


with the whole blood. =” 
2. Claim of the half-blood in the case" 

purchased estate. Samuel Swa 
devised-the lands in tail to his firs 
Samuel Swann, jun. and to his setond 
and third sons in succéssion, to wit, 
Jobn and Thomas, who were by a second” 
wife. Samuel, the devisee; becar seis. 
ed in tee, by virtue of the act of 1784, 7 
ch. 22. devised oe e 

his 

dd, af 


ohn 
to Thonias Swann, her 


bapa 
PSs 
Rees 


nt 


wann, Ane. . 7: 


Gog 





Both oe so and ‘Thomis Sw 

took the lands as purchasers‘ atic pyr 
same who would have been the © 
heir of John Swann, had'He died without 

issue, is the heir of Samuel’ * 








Swann. At the common law, the prin- 
ciple.on, which the law of in- 
heritances depends, is, that upon the 





th 
a . have beep heir tothe father of the de- 
ar ceased, shall be heir to the son. When 
Ps aman an estate, he took it as 
he ver novum, descendible to his heirs 
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the whole or half-blood on the paternal 

side, the relation next in degree on the 
i paternal side, shall inherit : 1st, because 
he is of the blood of the first purchaser: - 

2d, the proviso to the 3d section of the 




















ns te 
the act of 1814, would ‘bé “to ficreuse 
the punishment of the Offence ; atid this 

id be to the 24th section of 
the Bid of Rights, which deelarés, that 
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of the petition. ‘ 3 
DISCONTINUANCE OF AN ESTATE 


» TAIL. 
See Covenant. , 
E 
1. A consideration ine Babee to 
is raise an 
equity, but not to transfer it: when an 
equity is once raised, it is le 
ights, at the will of the owner 
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"of trust, and taking 
ther’s necessities, which he was instru- 








i 
g¢ 
FF 
iH 
HE 






cere e oa, 2 > 
er 4 
ie i” A ee Lee le | 


4 
ef 
et 
3 
if 
rn 


i 
it 


2 
z 
z 

Hirt 








in pursuance of this agreement, they 
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ggnveyed by pret, thie tract of land to 


' 


id. 
id. 
the vendor was alive, 
the pi 0 Oter 


W EQUITY WILL DECIDE IN ANALOGY 
THE STATUTE OF LIMITATIONS. 
Statiite of, 8, 12. 
EVIDENCE. 
1.A parish register of marriages, births with the written statement, 
and deaths, kept ursuant to the act of to a more exact specification 
1715, is good evidence to. prove pedi- stolen. 
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officer; it is not evidence that the per- 
aon sued was an officer at the time, and 
ound to make the return. 331 


goods be not of the value of the debt, 
eee eee 
nas tor those seized, and a feri faca@t 
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for the residne, in the same writ. But not be questioned in an action against 
if the plaintiff, instead ofa venditioniex- =a purchaser at a sheriff’s sale. An exe- 
ponas, sue outa general feri facids, he 
waivesthe seizure under the first execu- 
tion, and destroys the lien which it 


created. 65 
(S "The plaint#f being a constable, levied 
ah execution on the defendant’s horse. 

, “It'was agreed between them, that the 
' “deferidant should ride the horse home, 
' © ‘@ind the plaintiff would wait for the mo- 
ney, the defendant took p.sses- 
sion of the horse, plaintiff seized him 
'"Gnd claimed to hold him under the ex- 
 @cution.’ Defendant, by violence, disen- 
Beet the horse from the plaintiff, and 
de him off, plaintiff brought trover for 

the horse ; he is entitled to recover, 
for his agreement with the defendant is 

@ mere voluntary courtesy, not binding 
on him. The execution remained un- 
gatisfied, and its efficacy not impaired, 
and justified the plaintiff te re-seize the 
horse. If therefore, it be conceded, 
that the first levy of the execution was 
the second 


Paes. 


iF 


the 
returned “ executed” 


vy until a le 
execution. 


an esse 
the deed; its use ,is to explain 
; more fully the intention of the parties, 
be in the judg- _— or to serve'as a reference in the future 
\Sourt of compe- _investigation of the title. It affirms'no 
i unreversedandinforce fact, and can neyer amount to an estop- 
pel. The exeiition we the shenff 

authority to sell, and i 

ers be incorre 
yet ‘the deed is’ 

seem that the sheriff may be admitted 
as a witness to the mistake, that 
applies toan error inthe he sold under execution of 1808, 
regularity ef which can-  andinet under that of Feb. 1807. 260. 
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11. A constable offered for sale, under an 
execution, divers goods locked up in a 
room, without shewing them to the bid- 
ders. The sale is void. The law re- 
quires the sale to be conducted in such 
oon Ene to hater meee Bic 
est lyin 4 the n est price. ae 

i it to have an opportuni 
inspecting the goods, and chen Boa 
timate oftheir value. The goods ought 
also to be present, that the officer may 
deliver them forthwith to the purcha- 
sers. 470 

12. The sheriff returned on a jeri facias, 
that the Bank of Newbern purchased 

the lands in question. Upon the trial 

of an ejectment the plaintiff gave in e- 

vidence a resolution of the president & 

directors of the Bank, requesting the 
shesiff to make the deed ¢o Lim, then 
gave in evidence the deed. Held, that 

is deed is good to pass the title as a- 
gainst the defendant in the execution, 
notwithstanding the sheriff’sreturn : for 
the purchaser’s title is not dependant 
























upon any return the sheriff may 
make on the execution. The law per- 
mits one person to bid off ata 
sheriff’s sale, and then his 
bid to another. 
13. In ejectment for lands ata 
tiffs sale under execution, the plain- 


tiff need shew, as against the defendant 


in execution, Ist, a judgment : 2d, 
an perry! to the sheriff au- 
thority tosell: & 3d, the sheriff’s deed. 


if pyar a in the sheriff rs deed, there 
be a mi fey the j dgment, 
or tho execution, or the oslata edd. 
ed on the execution, it is immaterial, ifit 
appear that there was a judgmeat, and 
an execution issued thereon, giving to 
the sheriff authority to sell. 546 


EXECUTORS. 
if an executor act with good faith in ask- 
ing advice of the court of equity, the 
costs shall be paid out of the estate of 
his testator, 597 


EVICTION. 
Assessment of damages in case of eviction. 
A. sells to B. three six hundred and for- 
ty acre tracts of land, and conveys with 


B. shall lose the land by reason of a bet- 
ter title being in some other person, he 
will restore the purchase money with 
interest, and in —s should he 
Jose any part thereof. Esch tract, f- 
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special warranty, and covenants that if ' 





though containing the same number of 
acres, is of different value: B. is evict. 
ed from one of the tracts by a better ti- 
tle. Ly rule to be observed in as 
sessi mages in this case, is, that 1.” 
S whole of the three tracts are to be’ 
valued in gross at the pFice paid far” 
them by the vendee. 2. The relating’ 
ee the tract lost, to the value of 
e whole, is then to be ascertained,” 9) 
and the amount of this relative value: 
with interest thereon, is the amount of” 
compensation to which the vendee is 9) 
entitled for his loss. i ° = 
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EX POST FACTO LAWS, ' 


See 
sd 4 

F 3 

FERRIES. a 

1, The owner of an old established ferry 
hath a right of action against him who 
either keeps in his neighborhood a free 
ferry, oF a ferry _at which he receives . 








le, carriages 
> neo sothotvcd by thi 
coumey. Goit 2? keep a pat gk : 
an in accrues to the owner of the” 
old established ferry. | ie 
2. The ground of this action is not the 7 
gain made b ny Selenien tbat tie i 
jury c > in Conse 
Ofte het of the defendants” : 


3. There being two ¢ 


quence 


ou > 
S ec. 
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same, day, and the one of lowest number 
called for the lands covered by the 



















ther, this last shall be deemed the prior 
539 





of 
ct. grant. 
t GIFTS, " 
fF © Construction of the act of 1806, relative 
e to the gifts of slaves, The act was 
wr . made to put an end to litigation, perju- 
: ry, and the difficulty of investigating 
of ancient transactions, of which parol gifts 
nef of slaves’ had been so fruitful. The se- 
ry + ond proviso of the third section ex- 
“| empts from the operation of the act, the 
‘ case of a gift from a parent to a child, 
5° of slaves which remain in possession of 
yee : the child at the time of the death of the 
|, nt, intestate. In such case, the slave 


or slaves are to be considered as an ad- 
vancement to the child, and to be regu- 
lated by the laws then in force relating 
to ailvancements made to children by a 
parent in his life-time. Such advance- 
nt is a gift or not at the option of the 
child: If, after the death of the parent, 
lie elect to bring it_into bps b> he 
May do so, and come in for a distribu- 
tive share; but if he be satisfied with 
what he has received, he may consider 
it as a gift, protected by the proviso ; 
and this proviso is not confined to gifts 
theretofore made, but extends to gifts 
thereafter to be made. 133 
2. Construction of the act of 1784, ch. 10, 
felative to gifts of slaves. Alexander, 
Seu me marriage of his daughter with 
se, made a parol gift to him of a 

slave. M’Cree kept the slave in his 
ssession for seven years, and being 
about to remove out of the state, he 
made a parol gift of the same slave to 
his son, an infant of four years old, who, 
with the slave, remained with Alexan- 
der. Two years afterwards, Alexander 
sold the slave, for a valuable considera- 
tion, to Houston, who knew of the gift 
to M’Cree’s soh. This sale to Houston 
is good as against M’Cree’s.son, under 
the act of 1784, ch.10. This act makes 
all parol gifts of slaves yoid, as t6 credi- 
tors, and purchasers with or without no- 
tice. Gifts of sla¥és, not void as to the 
creditors of the donor, and purchasers 
from him, must be in writing, attested 
and*registered, and made bona jfde. 








sttiction of the statute of 27th Eliza- 
beth, and will support voluntary convey- 
ances made bona fide, and founded upon 
a meritorious consideration, against pur- 
ehasers for a valuable consideration. 429 
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This Court adopts Lord Mansfield’s con- * 
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3. A father being indebted, but not be- 
yond. his ability to pay, made a 
gift egnee to his son, then two years 
old. Héthen paid his debts and sold 
the slave. The purchase 
notice of the ik, 
he purchased, that 
account, give the full maine. 

not being in writing, is void as to credi- 

urchasers, - 


the 


tract of land for his son-in-law and fami- 
ly to reside on, (the son-in-law having 
become i insolvent,) and sold the 
slave to pay forthe land. His daughter 
complained; he answered that he would 
build her a house, and let her have ano- 
ther slave. He put into her ssion 
another slave, and she married a second 
husband, who sold the slave. The pur- 
chaser is not entitled to the slave as a- 
inst the father ; oe eae 
considered either asia or a 
purchaser. If she claimed under a gift, 
it eens writing, is void by the 
act of 1 She could not claim as a 
purchaser, because the first slave sold 
y the father, and by her consent, to pay 
adag Serre Rees 
: ox 
ther * the mend slave. fhe could 
not claim upon the ground of a compro- 
mise of a doubtful night ; for them was 
no subsisting right.in her or her 
In the cases of compromises of 
eee poe; pie — the ef- 
t in one es, 
fect tthe comerealen ale end a dis- 
ute which must otherwise terminate in 
itigation. 483 
5. Previous to the act. of 1806, requiring 
gifts of slaves to be in writing, a mother 
made a parol gift.of a slave to her chil- 
dren, reserving to herself a life estate,in 
the slave. She continued in possession 
of the slave more than three years after 
the gift, having in the mean time mar- 
ried; and within three years after her 
death, the children brought detinue for 
the slave, against the husband. 
are entitled to, recover; . for, 
the reservation of the life estate was in- 
consistent with the gift, yet, if the pds- 
j to the rTe- 


session during life, 

servation, was by the consent of the do- 
nees, such possession. was not, ad 

and the statute of limitati not bar 


this claim. The reservation being void, 
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from goods, or chattejs. 
» Every iodiciment is presumed 
founded on the Common Law, unless _ 


tiff is entitled to judgment of execution 
against the lands descended, as if no 
plea had been pleaded. 579 


HUSBAND AND WIFE, DEEDS MAD? 
See Equity, 7. 


BY TREM. 


I 
INDICTMENT. 


Indictment against A. for breaking o 

dwelling-house in the day-time, no per- 

son being therein, and feloniously tak. 

ing therefrom a bank note of the 

of five pounds, concludes against the 
con- 


fra f Foe: A. cannot be 


fence of breaking a dw 
the day-time, speaks of st 


3 
to be 
some statute be indicated by the drawer — 


of the bill, on which he means to prosé 


cute. 5 


an offence be made so, not by one 

tute only, but by two or more taken to- 
v i rit must conclude 
the form of the statutes. 6 


4. Under the act of 1811, ch. 6, an it 


ment for murder may be “i 
ley it,” and contain sufficient to 
induce the 


' the cir- 
cumstances of p time to be an- 
nexed to the v of ing, by 
express not by “ 


“ and 

« Amos. ; : 
« and the property of one B, contrary te 
* the act of the General Assembly in such 
“ cage made and provided ;” the benefit 
of clergy is taken away by a conviction 


of 
= @ 
there. | 


, as 
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en this indictment, although the indict- 
ment does not charge that the stealing 


of 

another, or iate to A’s use. 12 
The design of this statute is two-fold : 
ist. To punish the crime of ing a 
slave with death, by wing « e 
benefit of clergy, to which ender 
was entitled at Common Law. 2d. To 
pe: in the same way all other wrong- 

means of depriving an owner of his 
slave, whether by force or fraud, if the 
aet were accompanied with an intention 
to sell the slave, or to appropriate him 
to the taker’s use. 15 
The words of the statute, “ with intent 
“ to sell or dispose of to another, or to 


1, Sperepriat iate to his Own use,” relate to 
“the taking by violence, seduction, or 


“ any other means.” 17 


See Perjury. 
7. Indictment charged defendant with 


“ felonious] y stealing, taking, and carry- 
“ ing away, a certain note, i 

“by the bank of Newbern.” The’note 
offered in evidence upon"the trial, pur- 
ported to be issued by “ the ident 
“ and directors of the bank of Newbern.” 
Repvidonce did vot sapplet he change. 
He was on ketones “ for feloniously 
“ stealing, taking, carrying away, a 
“ certain bank note, issued by the Soe. 
sident and directors of the b of 
“ Newbern.” 


is acquitted, or a nolle prosequi is enter- 
ed, he is bound to pay his own costs and 
none other. 223 
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14. Where a j 
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“th t, did make an assault, and with 
* both hands about the neck of the 
Sanat pens fixed, -* ow 
“ child di yer ir Unrege oO 
her mali aforethought, k and 


strangle, of which choaking and stran- 
the said child then’ ond there 
died.” ‘The prisoner being 
was urged as a reason why 
should not be 

that the evidence eroveh id 
ild had been killed by the mother, 
rof the death was different 

c 


- 


ai 


&5 


harged in the indictment, 

was produced by blows, and not by 
choaking and strangling. Reason over- 
ruled ; for what the evidence proves, is 
peculiarlytthe province of the jury to 
determine. The Court has nothing to 
do with it; nor can the Court grant a 
new trial, because the jury have found 
The stat. of 21 

. repealed by our 

General Assembly,,if.a Judge, in his 
charge to the jury, give to the conceal- 
ment of the birth of a base-born child, 
the weight given to that fact by the sta- 
tute of Jac. a new trial should be grant- 
ed. 480 
13. Indictment for a riot “in pulling down, 
“ breaking, removing and nave > Sey 

“ dwelling-house of one Lucy Showell, 
she the said Lucy being in the peace- 
“ able possession thereof.” Upon the 
trial, it appeared in evidence that Lucy 
Showell was a feme covert, but her hus- 
band did not live with her. The de- 
fendants being convicted, the Court a- 
warded a new trial: for, in an indict- 
ment for a riot in pulling down a dwell- 
ing-house; as well as in burglary for 
breaking and entering a dwelling-house, 
the indictment must set forth whose 
house it is. Here it was the dwelling- 
house of the husband, and should have 
been so . Ifa person inhabit a 
dwelling-house, as the wife, gucst, ser- 
vant, or part of the family of another, it 
is in ‘Law the occupation of such other 
person, and must be so laid in the in- 
dictment. 533 
returns an informaf‘or 
insensible verdict, or one that ‘is not 
responsive to the issues submitted, they 
may be directed by the Court to re-con- 
sider it; but in no other case. There- 
fore, where upon the trial of an indict- 
ment for felony and horse-stealing, the 
jury returned for their verdict “ that 
* the prisoner was not guilty of the fe- 


INDEX. 


* lony and horse-stealing, but guilty of 
“a trespass,” and tie’ cour helen 
them to re-consider their verdict, and 
say “guilty or not guilty, and no mote,” 
and the jury Acedia and re- 
turned a verdict of “ guilty” generally, 
this Court mes the first Hing 
e 


the jury to be recorded as their v 
and the prisoner to be 
Wherever a prisoner, either in or 


effect, is acquitted by the jury, the ver. — 
be recorded. 


dict as returned should 


INFANTS. 
See Execution. 
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IRREGULARITY OF PROCESS, 0 
JUD ENT, HOW IT AFFEC 
STRANGERS. ra 

See Execution. 

INSOLVENT DEBTORS. . 

1. A debtor imprisoned on a ed. ea. Sum 

renders his estate for the benefit of his 
creditors, and takes the oath of insol- 
vency, 
the act of 1773, ch. 4; whereupon 
is discharged ; this disch ? 


him from arrest at the suit any othe 
at 


creditor to whom he was indé 
the time. He is thus protected, not 


by. 
any provision of the act of 1773, but by 
the section of the Constitution of 
this State, which declares, that “ the 


“ and personal, for the use 

“ tors, in such manner as 

« lated by law.” The act of 1 

5, enforced all such acts of l 
Assembly,'as were in force and in use 
before the adoption of the Constituti 


which were not inconsistent with that — 


. That act enforced the aet 
of 1773, ch. 4, so far as the same pro- 
vides for the di of insolvent debt- 
ors ; and so m 
4, as left the debtor subject to the ar- 
rest of a creditor, at whose instance he 
was not confined previ 


charge, is annulled by the 39th section 


of the Constitution. To entitle the © 
debtor to this protection, he must deli- — 


ver up, bona fide, all his real tnd ‘per 
sonal estate, for the use of his creditors. 
Aiié it would seem not to be’ material, 
whether he took the oath of insolvency 
in the Court in which he filed his petr 





eably to the provisions 


Of the act of 1773, ch. — 


to his dis 


» A 


+ Shee 


am © oe 
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tion, or in some other Court, if he gave 


“notice to the creditor at whose instance 


he is imprisoned. Notice to other cre- 
ditors is not necessary, although the ef- 
fect of his discharge, as to them, will be 
a protection from arrest at their suit. 
When the debtor delivers up his estate 
for the use of his creditors, and commis- 
sioners are appointed, who give notice 
to the creditors to come in and receive 
their dividends, each creditor has an 
election to come in or not. If he come 
in and receive his dividend, his debt is 


" gatisfied : if he do not, he may sue out 


execution against such property as the 
debtor may thereafter acivelee: 103 


2. The defendant being arrested upon a 
‘ea. sa. and in custody of the sheriff, ex- 


ecuted to the sheriff a bond, with two 
sureties thereto, conditioned for his 
apne within the rules of ‘the prison, 
until he should be legally disc d 
therefrom. Whilst he was thus within 
the rules of the prison, a capias ad res- 
was issued inst him, and 

was thereon arrested and put into 


‘close jail. He thereupon notified the 


plaintiffs in each case, of his intention to 
take the oath of insolvency, and the be- 
nefit of the act for the relief of insolvent 
debtors. On the day appointed, he took 
the oath, and was dise by the 
Judge, and went at large out of the li- 
- of the rules-of ah apr Motion 

judgment against sureties inthe 
bond for his re rr within the rules of 
the prison, di ed; for his going 


* out of the limits of the rules,'after he 


was disc as an insolvent debtor, 
was lawful, although he was in close jail 
at the instance of another creditor. The 
order of liberation extends to di 
him ftom all impri t for debt. 
The act of 1773, recognizes two kinds 
of imprisonment, the one close jail, the 
other, the rules of the prison, as direct- 
ed by the act of 1741. The word 
* close,” ubéd in this act, refers to the 
personal situatiomef the applicant, as a 
pocarypits for taking the oath ; but is 
mi in that part which directs his 


; and pre-supposes there may 
mi who hold him in confinement, 
by directing them to be notified. 270 


* INTERNAL DUTIES. 


‘A. obtained a license to distill; under the 


act of Congress passed 24th July, 1813, 
a rae on the capacity of the 
i the passage of the act of 


21st December, 1814, laying a duty of 
twenty cents per gallon foe a 
ed, he failed to give notice to the col- 


lector of the internal revenue, of his in- 
tention to desist from distilling under 
his license, after the Ist Sean, 
By reason of this neglect, he 

liable to pay the duties laid by both 
acts. 137 


J 
JURISDICTION. 


. Objections to the jurisdiction of the 


Superior Courts must, in general, be 
pleaded ; and they can be taken on the 
general issue, only in cases where the 
action is in its nature local, a8 relating 
to the ssion of land, where a 
Court egos jurisdiction at Common 
Law, or where no Court of the State has 
jurisdiction, or where it has been taken 
away by statute, without ibing the 
manner in which the objection be 
taken, and in cases of the like sort. 39 
Therefore, where to a suit under the 
statute of eae 11, to recover _ 
pe iven excessive usury, the 
defe uit pleaded the general issue, 
and on the trial moved to nonsuit the 
eee se the en: an not 
in the county where the * 
was committed, oe motion wai del. 
lowed. This matter should have been 
pleaded in abatement, under the’statute 
of 1777, ch. 2. éd. 


2. Wherever a special power is given to a 


justice of the peace, by statute, to con- 
vict an offender ina summary way, with- 
out a trial by jury, he must strictly pur- 
sue that power. 121 


3. When a trial by j poh vam em 
the justice sain’ noverthe observe 


the course of the Common Law in trials : 
he must give notice to the party of the 
charge against him, and give him an op- 
coroner of making defence, The ¢vi- 

nee against him must be stitch as the 


Common Law nena’ of, unless the 


otherwise. 122 


statute specially 


See Bastardy. 
4. The 20th section of the Constitution 


provides, “ that in every case where any 
“ officer, the right of kent a 
“ ment is, by this Constitution, ¥ in 
“the General Assembly, during 
= ae ete, Oe 

“ means, become vacant, 

“ shall have power, with the “advice of 
« the Council of State, to fill up such. 
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coverture could not stop the running of 
” the statute. 167 
. As the Law does not require an express 
promise for the creation of a duty, but 
raises the promise wherever there is a 
sufficient legal consideration, so it will 
keep that promise alive, where there is 
an acknowledgment of a sufficient sub- 
sisting unsatisfied consideration. As if 
A. says to B, “I purchased a horse from 
“you twenty years ago, for which I 
“agreed to give one huncred pounds; 
**[ have never paid you, and I never 
twill, and J shall rely on the statute of 
* jimitations:” this would take the case 
out of the statute, contrary to A’s ex. 
press declaration. 221 
8, Where Equity has concurrent jurisdic- 
tion with the Courts of Law, the statute 
of limitations is a positive bar in both 
Courts—for Equity follows the Law,and 
the rights of the parties shall be the 
same in both Courts. But where Equi- 
ty has exclusive jurisdiction, Equ ty wili 
respect time, and frequently decides in 
analogy to the statute of limitations.273 
See Appeals, 3. ‘ 
9. Colour of title and possession under it. 
The possession of lands for seven years 
under color of title, bars the right of en- 
try, although the possessor knew at the 
time he obtained his color of title and 
took possession,that the lands belonved 
to another person. Any other construc- 
tion of the act of limitations would ren. 
der titles insecure, and frustrate the in- 
tention of the act. 539 
10. A sherff’s deed, which recites the ex- 
ecution under which the lands in dispute 
were sold, as having been tested and 
signed by the deputy clerk, shall enure 
as color of title. For although the 
Constitution declares, that all writs shall 
bear teste and be signed bythe clerks 
of the respective Courts, yét a writ of 
execution is not necessarily void, be- 
cause it bears testeyand is signed by @ 
deputy clerk ; for Me act of 1777, ch. 
2, sec. 95, provides that in the event of 
the death of the principal clerk,the de- 
puty shall sue out writs and other pro- 
cess. 562 
11. Wherever the statute of limitations is 
a dar to the recovery of one of the par- 
ties, it operates against the whole, be- 
cause the disability of one does n@suve 
the rights of the others. The statute 
protects the rights of those who are in- 
competent to protect themselves—but 
where some of the parties are compe- 
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tent, they ought to take care of the in- 
terests of all,by prosecuting a suit with- 
in time, ' S77 


12, Although the statute of limitations 


speaks of actions in the Courts of Law, 
yet it is the duty of a Court of Equity , 
to infuse its spirit into their decisions,as" 
much as can be done without violating 
its own fundamental maxims—it being 
the object of both Courts to obey the 
Legislative will, when expressed either 
directly or indirectly. The investigation 
even of a fraud, will not be permitted 
after a great lapse of time, when the 
defendants be not the persons who com- 
mitted the fraud, although they may be 
volunteers. The rule, tha trust and 
fraud are not within the statute of Jimi- 
tations, is subject to this modification, 
that if the trust be constituted by the 
act of the parties, the possession of the 
trustee is the possession of the cesiui gue 
trust, and no length of such possession 
will bar: but ifa trust be constituted by 
the frand of one of the parties, or arises 
from a decree of a Court of Equity, or 
the like, the possession of the trustee. 
becomes adverse,and the statute of lim:- 
tations will run from the time the fraud 
is discovered. Wherever the Legisla- 
ture has limited the period for Law pro. 
ceedings, Equity will, in analogous 
cases, consider equitable right 
bound by the same limitations. 


583, 


13. Act of 1715 ch. 48, barring the claims . 


of creditors. Under the act of 1715, ch. 
48, requiring “creditors of any person 
** deceased to make their claim within 
“seven years afier the death of such 
*¢ debtor, otherwise such creditor shall 
“be forever barred,” two circumstances 
must concur to put the barin operation, 
to wit, the death of the debtor, and the 
simultaneous existence of a creditor. If, 
therefore, the creditor die before the 
debtor, and no administration be taken 
out on his estate in the life-time of the 
debtor, but is taken out afterwards,and 
suit is brought within due time,although 
it be more than seven years after the 
death of the debtor,the act of 1715.does 
not bar the claim. When the statute of 


limitations begins to run, nothing will ~ 


stop its oparation: and, therefore, ifa 
dc<btor die in the life-time of his credi~ 
tor, where cause of action has accrued, 
the act of 1715 wiil attach upon the 
claim of the creditor, although no ad- 
ministratioh be taken out on the debt- 
or’s estate for more than seven years. 


. 





626 INDEX. 


In the report of the case of M'Ulellan v. 
Tlill’s executor, in Conference Reports, 
478, the fact of Hill’s deatlt before that 
of M’Clellan, is omitted. 594 


M 


MALICIOUS PROSECUTION. 
1.In an action for a malicious prosecution. 
the dismissal of a State’s warrant by the 
magistrate who tried it, is prima facie 
evidence of the want of probable cause; 
and throws upon the prosecutor the 
burthen of proving that there was pro- 
bable cause. 248 


MILLS. 

1. Petition filed under the act of 1809,ch. 
15, to recover damages of the owner of 
a mill, for overflowing the plaintiff's 
Jands. Pending the petition, the de- 
fendant dies, and a scive facies issues to 
his heirs,to make them parties. Scire 
facias dismissed—fur the act does not 
direct them to be made parties, and by 
the Common Law, tite heir is in no 
case liable for the tort of his ancestor. 
The act of 1805, ch. 8, provides against 
the abatement of actions brought for an 
injury done to real proper'y, where the 
defendant dies, but the revival must be 
by his representatives. Execu/ors and 
administrators act in autre droit, and 
maintain the rights of their testators 
and intestates—but an heir, who enters 
on the death of his ancestor, becomes 
seised in his own demesne, and does 
not claim to hold the land in right of 
another. 254 


MONEY PAID ON CONTRACTS 
THA® ARE VOlv, 
See Assumpsit. 


MORTGAGES. 


1. A negro slave being mortgaged in 1784 
and the parties living in the same neigh- 
borhoc’l all the time,the mortgagor ne- 
ver applied to redeem until 1805. The 
mortgagee, in answer to the application, 
said, “the was old aud unwilling to have 
**a law suit, and he would deliver up 
*the negro,if the mortgagor would pay 
“the money loaned, with interest, and 
“charge nothing for the hire of the ne- 
“gro.” Thisis a recognition of a then 
subsisting unsatisfied mortgage, and re- 
lieves the Court from considering, whe- 
ther in this country the time of redemp- 
tion should be shortened, from the poli- 


' ° . . . j 
cy of our latvs,in quieting claims at Lay 


within a shorter period than is required 
in England. The time is to be comput. 
ed from the last period at which the 
parties treated the transaetion as a mort. 
gage; in an action at Law, the acknow. | 
ledgment of the mortgage in this cage, 
would take the case out of \he statute 
of limitations, For as the law vequires 
not an express promise for the cteatiog 
of a duty, but taises the promise where, 
ever there is a sufficient legal id 
ration, so it will keep that promise ali 
where there is an acknowledgment 

a sufficient subsisting unsatisfied cons 
deration. Nor can it avail the 

gee any thing, that he declared he woul 
give up the negro, to buy bis p 
Things exist independent of 
names ; if from the nature of the thi 

it affort no evidence of the debt or 
ty, if the sole object of it was to a 
labor or expense, not from a belief, 
loss in the thing itself then it can 
nothing, because it confesses nothin 
and if it be taken as the confession 
acknowledgment of the party, and 
altogether, there is no debt or duty 
knowledged. But if, from the nat 
of the offer, confession or acknow 
ment, the Court perceive in it an 
knowledgment of the debtor duty, 
weight is to be given to it, whicli is 

en to all other evidence, notwithst 
ing the party, at the time ef making 
attempt to give it a name which 
thinks will make it weigh nothing. 


N 
NOTICE TO PURCHASERS. 


. Possession of title deeds. Where 


is sold without warranty, or with 

ranty only against the feoffor and 
herrs, the purchaser is entitled to all 
deeds, as incident to the land, to e 

him to defend it; Where a purchaser, 
in the necessary deduciion of his title, 
must use a deed which leads to a fact 
shewing an equitable title ingenother, he 
will be affected with notice of that fact, 
and will not be permitted to prove that’ 
he did not read the deed, or that he was 
ignorant of its contents. Where, there- 
fore, the plat and certificate of survey 
@nnexed to a grant, showed that the 
lands were surveyed for “ Ruth and Jane 
« M’Cuistion, orphans of Robert M’Cuis- 
« tion, deceased,” and the grant to which 
this plat and certificate were annexed, 
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issced to “ Jane M‘Cuistion, widow,” 
thie is a fact of which all persons claim- 
ing under “ Jone M’Cuisiion, widow,” 
are bound to take notice. 583 


P 


PERJURY. 

. Indictment for perjury charged, that 
at a certain Court of Pleas and Quarter 
Sessions, held for the county of Wayne, 
on the third Monday of November, 1816, 
a certain issue duly joined in the said 
Court, between A. and B, in a certain 
plea of trespass on the case upon promi- 
ses, in which the said A. was plaintiff, 
and the said B. was defendant, came on 
to be tried; and that upon the trial of 
said issue so joined, C. was examined as 
a witness, and committed the perjury 
set forth in the indictment. The trans- 
cript of the record of this suit, offered 
in évidence upon the trial of the indict- 
ment, did not shew that any issue had 
been joined. ‘The defendant being con- 
victed, a new trial was granted, upon 
the ground that the transcript of the re- 
cord did not support the charge in the 
indictment. 123 

. In an indictment for perjury, it is ne- 
cessary to set forth that the oath was 
taken in some judicial proceedings, be 
fore a competent jurisdiction, and upon 
& point material to the issue depending. 
And by the Common Law it was neces- 
sary te set forth the record of the cause 
wherein the perjury alleged is charged 
to have been committed: to prove on 
the trial that there is such a record, by 
producing it, or a certified copy there- 
of; and when produced, it must agree 
with that set forth in the indictment, 
without any material varianee, id. 

3. Since the act of 1791, ch. 7, it is not 
necessary to set forth the record of 
cause, in the in mt; but if it 
recited, the recité must be correct, or 
the prosecution must fail. id. 

- On a conviction for perjury in Ruther- 
ford county, two reasons were assigned 
in arrest of judgment: Ist. That the in- 
dictment did not charge that the oath 
was taken in Richmond connty. 2d. 
Nor that the evidence was given to the 
Court, or the Court and Jury, bdifito the 
Jury only. The first reason overruled, 
for the indictment charges, “ that he 
“the said A. B. on the 16th April, in 
“the year aforesaid, in the county afore 
* said, came before the said U. D. Judge 


“ as aforesaid, and then and there, be- 
‘* fore the said C, D., did take his corpo- 
“ral oath.” The part of the indictment 
immediately preceding, states that C. D. 
held the Court as Judge, at that term, 
in Rutherford county—the same county 
as inserted in the captioh of the indict- 
ment, and there is none other mention- 
ed in any part of it. The words “ then 
and there” refer to the 16th April and 
to the county of Rutherford.. The second 
reason overruled; for the indictment 
charges, that the vath was taken before 
the Judge, and the evidence was there- 
upon given to the Jurors, This is the 
proper way of stating the oath—Ist. Be- 
cause the evidence given on an issue 
to be tried by a Jury. 2d. It is agreea- 
ble to the, most approved forms of in- 
dictments for perjury committed on the 
trial of an issuc, The oath is taken be- 
fore the Court, but the evidence is given 
to the Jury; and the crime consists in 
giving false evidence to them in a mate- 
rial point in issue. 153 

Indictment charged, that defendant 
falsely, wittingly, corruptly, qc .swore 
to certain facts before the Grand Jury 
upon a bill of indictment, but did not 
charge how, or in what way, the facts 
thus sworn to had a bearing upon the 
allegations of the indictment, that 
they were material to, or ed 
with the question then ander conside- 
ration by the Grand Jury. Judgment 
arrested. In the absence of positive 
acts of the Legislature, there is no cri- 
terion by which an act can be ascertain- 
ed to be criminal, but that of its being 
against the interest of the State. A false 
oath is injurious to, the State or to an 
individual, only where it tends to pre- 


vent right; therefore, to constitute per- © — 


jury, it must be to some material fact 
tending to injure some person. § 226 


PARTNERS, 


. Case for money laid out and expended, 


&c. The firm of “Carter & Porter” 
was indebted to the bank of Newbern. 
Carter was the active partner, and pur- 
chused of Fletcher a bond on Everitt, 
for the amount of which he executed to 
Fletcher an obligation under seal, in the 
name of the firm, “ Carter 4 Porter,” 
and Person sealed and delivered the 
said obligation, as their security. Upon 
Carter's application, Everitt took up his 
bond, and gave in liew thereof, to “ Car- 
ter €¢ Porter,” 4 note, which was dis- 
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counted at the bank of Newbern, and 
the proceeds applied to the discharge 
of “ Carter & Porter's” note due to the 
bank. Person paid to Fletcher the a- 
mount due on the bond which he had 
executed as security for ** Carter and 
** Porter,” and brought this action to be 
reimbursed. Porter was not present 
when Carier executed the bond to 
Fletcher, and a question was made, 
whether, as this was a bond in which one 
partner could not bind another, Person 
had not made Porter his debtor, without 
Porter’s consent, and therefore not enti- 
tled to recover of him in this action? 
There was no evidence that Porter was 
privy to the contract with Fletcher, or 
had recognized it as a contract of the 
firm, except what was furnished by an 
order drawn-by Porter on one Isaac 
Hill, in favor of Person, in which he di- 
rected Hill to let Persoy have “any a- 
“mount of notes or judgments to the 
“amount of a note of Carter & Porter, 
“*given to Fletcher.” Held, that this 
was evidence of a recognition of a sub- 
sisting contract of Carter €# Porter, and 
bound Porter, although he was not pre- 
sent when the bond was exccuted. One 
partner cannot Lind another partner by 
deed, by virtue of the mere contract of 
partnership; to do so, he must either 
have express power under seal, or the 
other must be present and assent to the 
act. If this case then stood on the bond 
alone, although the money arising from 
the contract was applied to Porter's use, 
or to the joint use of Porter and Carter, 
without the assent of Porter, he would 
not be liable in this action : for no tan 
can make another his debtor without his 
consent, express or implied. But this 
assent May be implied from circumstan- 
ces, and when implied, it has the same 
effect as the most express assent. Al- 
though Carter nad no power to sign the 
bond, so as to bind Porter, yet the bond 
may be used to shew in what capacity 
Carter professed to act. He professed to 
act for the firm of Carter & Porter, as 
their agent. The money raised by the 
contract was applied to the use of the 
partnership ; Porter recognised the bond 
as the bond of the firm, and gave direc- 
tions for its payment. It was Porter's 
bond only through (arter’s agency for 
the partnership ; and his recognition of 
it as a bond of the firm, cannot be true 
otherwise than by a recognition of Car- 
ter’s agency. Porter not only recogui- 
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zes the bond as the bond of the firm, 
but takes benefit of the effect of the 
contract, and assents to the extinguish. 
ment of his own debt: and having 
knowingly received the benefit, he shall 
also take the burthen, and d the same 
thing as ifhe had personally transacted 
the business, 321 


PLEAS AND PLEADING 
- Action of debt on the statute of usury ; 
Pleas, general ixsue and statute of limi. } 
tations. Motion by plaintiff to amend 
the pleadings by replying to the statute 
of limitations, ** A former suit between ~ 
** the same parties, and a non-suit there. 
“in, and that this action was brought 
“within a year and @ day thereafier, ac 
“ cording to the provisions of the act of 
“1715.” Motion disallowed; for w 
amendment, if made, would be una 
ing. ‘lhe statute limiting penal actic 
contains no such saving as the plain 
wishes to reply, nor a saving of any d 
cription: nor is it in pari materia wi 


the act of 1715, The nature of this ac 
tion forbids the amendment. This 
no particular man’s cause of actien unti 


brought. It became his by the suit, 

he lost it by the non-suit. It then be 

came common and liable to be brought 

by any person. If brought by a 

ger, it was a new suit: so, if brought 

the same person. It was not a contina- 

ance of his old suit; for it was his no 
longer than it depended. S97 


PORTIONS, 
See Legacies. 


POSSESSION OF TITLE DEEDS. 
See Wotice to Purchasers, 


PROCESSIONING. 

1, A processioner reported te the county — 
court, that he bad been called upon by 
A. to procession his land: that B. had 
attended, that he began at a corner, © 
and rune one line, when B, forbade the 
processioning. —. this report, the 
court appointed five freeholders to go 
with the processioner, and procession the 
land. They returned to the court a report 
of their proceedings, and a motion being 
made to set their report aside, and quash 
the order of the county court appoint- 
ing them, the motion is disallowed ; be- 
cause the processioner did not in his re- 
port to the county court, set forth the 
lines in dispute, nor the circumstances 
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on which the dispute was founded, so as 
to enable the Court to decide which 

rt prevailed, whether the lines have 
been established correctly, and who 
shall pay costs. It is only by compar- 
ing the report of the processioner with 
that of the freeholders, that the Court 
can determine which party prevailed in 
his claim. 504 


PROMISSORY NOTES—BILLS OF 
EXCHANGE 

/ 1. A promissory note drawn by A, and in- 

|  dorsed by B., made negotiable at the 
Newbern branch of the state Bank ef 
North-Carolina, and payable on the 11th 
December, being not paid at the day, 
notice of non-payment by the drawer. 
was not given to the indorser, who lived 
in the town of Newbern, until the 17th 
December. This delay in giving notice, 
discharges the indorser from all liabili- 
ty- 73 

See Evidence, 7. 


S 


SCIRE FACIAS. 

1. Scire facias tov shew cause, ‘‘ why exe- 
cution should not issue for a fine ona 
forfeited recognizance,” good ; and the 
plea of nul tiel record tov such a scire fa- 
cias is negatived, by producing the re- 

'’ cord shewing the forfeiture of the recog- 

nizance, and the judgment nisi. The 

words of the scire facias, for a fine, are 

mere surplusage. 10 


_- SHERIFF’S SALES AND DEEDS. 
See Execution. . 


SLANDER. 
' 1, A. charged B. with having stolen a note 
from him -“ in the county of ax, in 
“ Virginia.” These words are actiona- 
ble. It was proved on the trial that the 
stealing of a note w larceny by the 
| . laws of Virginia, at the time to which 
. the charge refered. Jt would seem, that 
the plaintiff can recover without proof 
of this fact ; for although the crime may 
have locality, the effect of the imputa- 
tion will follow a man wherever he goes ; 
and therefore the law gives a remedy 
for imputations, which, if believed, and 
even proved, cannot subject the aceited 
to any future prosecution. As where a 
pardon is granted after the commision 
‘of the offence, but before the speaking 
ef the words. The gravamen in an ac- 


*Hhhh 


tion of slander, is social degradation, and 
not the risk of punishment; and the 
rule to test the question, whether the 
words be actionable or not, to-wit, does 
the charge impute an infamous e¢rime ? 
is resorted to, to ascertain the fact, whe- 
ther it be a social degradation, and not 
whether the risk of punishment was in- 
curred, And this rule is the test of that: 
fur those who are punished for infamous 
crimes are degraded from their rank as 
citizens, they lose their privileges as 
freemen, theirliberam legem, and are no 
longer beni e¢ legales homines. 463 


. In a charge of forswearing, unless it 


appear from the accompanying words, 
that a judicial forswearing was meant, 
the plaintiff must shew upon the record, 
that the defendant alluded to some par- 
ticular forswearing, which amounted to 
a perjury. Therefore, where the plain- 
tiff charged in his declaration, that the 
defendant said of him, ‘* He swore a lie, 
«and I can prove it,” and there was no 
colloquium set forth of any judicial pro- 
ceeding, the plaintiff was non-suited, 

574 


SPECIFIC PERFORMANCE. 


. Equity will decree the specific execu- 


tion of a parol contract for the sale and 
purchase of lands, although there has 
been no partial performance, if the een- 
tract be proved by such evidence as af- 


. fords to the mind a conviction no less 


satisfactury, than that which arises from 
a contract in writing. 33 
It is no objection to such a decree, that 
the purchase money was to be paid in 
the fall. That is a period sufficiently 
certain. 38 


2. Equity will decree the specific execu- 


tion of a contract relative to negro slaves, 
for the same reasons that it will decree 
the specific execution of a contrect for 
the sale of lands, or some favorite per- 
sonal chattel. 80 


See Arbitrament and Award. 


SUPREME COURT. 


1, Under the act establishing the Supreme 


Court, a Judge of that Court cannot a ; 
ward a writ of certiorari in vacation.— 
Application for the writ must be mace 
tothe Court. ‘The statement of a cae 
by the presiding Judge, if not certified 
or referred to in the transcript, as part 
of the record, cannot be taken notice of 
by this Court: and this Court upon a 
view of the record, must pronounce the 
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same judgment that the Court below 
ought to have pronounced 252 
3. This Court will award a writ of certio- 
rari 507 
2. Au appeal bond, with a statement of 
the case‘ made out by the presiding 
Judge, was filed in this Court, but there 
was no transcript of the record >ertified 
by the clerk under the scal of the Court, 
in which the appeal had been granted. 
A diminution of the record being sug- 
gested, a certiorari was awarded, such a 
writ being necessary for the exercise of 
the powers given to this Court id. 
4. A case being sent to this Court upon a 
particular point, and this Court, upon 
looking into the record, discovering that 
there were other material points arising 
in the case, and connected with its me- 
rits, declined deciding the point sent up, 
and awarded a new trial, that all the cir- 
cumstances relating to the points disco- 
vered by this Court, might be examined 
in the Court below. In an action on 
detinue fora slave, brought by a mort- 
gagee against a purchaser from the 
mortgagor, a single question was submit- 
ted tov this Court, to wit, whether the 
mortgagor's pussession of the slave after 
the mortgage deed was executed, was 
fraudulent per se against subsequent 
purchasers. The mortgage deed and 
the bill of sale to the defendant, a pur- 
_ chaser, formed part of the case, and the 
mortgage deed appeared not to have 
been registered within fifty days from 
the time it was made, nor until after the 
registration of the bill of sale to the de- 
fendant. A new trial was awarded, be- 
cause the merits of the case were not 
disclosed by the statement sent up. 569 


T 
TAXES, 
. The plaintiff occupied a lot in the town 
of Newbern, as lessee of the trustees of 
the Newbern Academy, and the defend. 
ant being Sheriff of Craven county, seiz- 
ed the plainuff’s goods by distress, for a 
tax alleged to be due upon a part of the 
lot. The lot was granted for the use of 
the academy before the revolution. It 
does not adjoin the lot on which the 
academy is erected. This lot is not ex- 
empted from taxes by the act of 1806, 
ch. 3, which declares, “that all houses 
“and lots, or other real or personal es- 
“tate appertaining thereto, set apart 
“and appropriated for divine worship, 


**or for the edacation of youth, shy ; 
“exempted from al) tenes . Por it we 
the design of this act to ex-mat from 
taxes only that property which was : 
cially and exclusively set apart and &p- 
propriated to divine wonhip and edy. 
cated, and direetly employed for either 
of those purposes—as the It on whieh 
the church or academy stands, and 
grounds appurtenant, if employed agg 
church-yard ,minister’s residence, te fog 
the recreation or nourishment of youth 


TENDER, 


- A Bond was given before the re 


tionary war, for a certain sum, prog 
mation money. During the war, at 
der of the debt was made in paper mg 
ney, but before the paper money dep 
ciated. In 1798 application was mad 
for payment, suit was instituted, 
judzment recovered. The defend 
at Law filed their bill in Equity, to 
relieved from the payment of inte 
from the time of the tender to the ti 
application was made for payment, 
1798,and charging in their bill that th 
knew not where the bond was, 
this application for payment was 
Complainants «re entiticd to be rele 
against the interest,from the time of 
tender, to the demand for payments ff 
at the time the tender was made,p pe 
money was a legal tender, and it ha 
not depreciated. A plea of tender 
be supported at Law, only by the 
fendani’s bringing into Court the ma 
he admits to be due: and this is req 
ed,that the plaintiff may have the imme 
diate benefit of the sum so paid in. 1 


TRESPASS. 


. An administrator advertised and sold & 


tract of land—the purchaser en 
and sowed wheat, and soon afterw, 
discovering that he had acquired no ti: 
to the land by bis purchase,the con! 
was rescinded, and he quit the po 
sion. The administrstor then sold 
another man, who placed a tenant 
the land. When the wheat was 
the first purchaser, who had sowed 
entered and cut the wheat, and the 
cond purchaser hauled it away. 
ass vi et armis will lie for this injury: 
r, by cutting the wheat, the first pur 
chaser became actually possessed of i 
and the hauling of the wheat away wat 
a Violation of this possession. 
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sury being charged in a criminal VENIRE FACIAS. 

are oy otee was made that the wit- The court will award a venire fa vias 
nesses be sworn, and sent out of the novo, where the jury, in pe ial 
hearingofthe court. A similar motion dict, find the evidence 1 ot 
was made as to the defendant’s witnes- _—facis. 
ses- The motions being allowed, the VERDICT. 
witnesses were sworn and sent out. See Indictment, 14. 
After they were all examined, a motion 
was made by the Solicitor-General, that Ww ; 
he have leave tointroduce asa witness,a 3 <a 
person who had been incourt,andheard WARRANTYIN THE SALEC/FPER ~~ 
the examination of the other witnesses. SONALS. ie 
The motion allowed—for although by Warranty in the sale of a 
the Common Law, the Grown could ihe purchase money was about tobe 
claim as a matter of right, that the wit- id, the buyer asked the seller, if the 
nesses for the accused be examined in orse was sound: the seller a newered 
the absence of each other, yet no such “=a 
right was allowed te the accused, as to 
the witnesses against him. In this State, 
no privilege. is allowed to tlie State, 
which is denied to the accused, and any 
rule as to the examination of witnesses, 
must work Ne Se =. Constitu- 
tion havi » that every man 
hasa right to be infurmed of tho seow> — —— doce not amount 
gation against him, and to confront the _™2tY—for to constitute a 
accusers and witnesses with other testi,  ™ust be express—it will 
mony, this right is not forfeited, if, ei. by * mere affirmation of 
ther through inadvertence Ordesign,he ‘Kind of the article sold, 
omit to call his witnesses when directed _*ffirmation of the value, n 
todoso. Suchalsoistheruleastothe vbject is of dubious quality, 
State. The court can only propose 2  ©°mmon judgment might be 
separation of the witnesses—it cannot 20d the reason is, that as 
compel either party tocal)in witnesses, ders the party subject to 
until the time comes, when, according ing from a failure of it, 
to the rules of the court, the party may cent he may be, Courts of 
call on them tobe examined. It istrue, tious in creating an 
the right thus secured, must beclaimed extent. Without a warran 
althe proper time and stage of the trial; _‘ler, or fraud on his 
and that is, as to the accused, when he is 
called on to make his defence, and of- 
fer his witnesses and proofs. The 
courts may furnish rulesto carry the 
law into execution, but not to prevent 
its execution. They cannot, by thei 
rules,exclude a party from a right,w 
that right is ed at the time and in 
the manner contemplated by the law 
which gives that right. This rule must 
work for the State as well as the ac- 
‘cused. The court will not grant anew 
= raya fa — refresh ments 

ert reti un ita those 

refreshments were furnished by the 
party in whose favor they havegender- 
ed their verdict. ’ 487 
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INDEX 


WASTE. 


2 An action of waste being brought against 


tens: it. for life by devise, the tenant 

ed the general issue, and, pending 
the sait, died. The suit abates. It 
earn: >t be revived against the representa- 
tives of the tenant, either under thé pro- 
visio: is of the act of 1799, ch. 18, or of 
the y.ct of 1805, ch. 8. The action of 
waste is not within the words of either 
of the se acts ; and it will not be consi- 
dered within their equity—because, 1. 
The action is given by the Statute of 
Glow ester, and that is a highly penal 
Statu te. The place wasted is forfeited, 
and tieble damages are given. The ac- 
tion : nust, therefore, be considered as in 
some degree vindictive, especia'ly a- 
gainst the representatives of the wrong- 
doer. .. 2. Those acts aim in all cases to 
appo ction the redress to the wrong done 
as nearly as possible. 3. Those acts 
afe reciprocal in their operation. They 


confer on the representatives of either 
ty, dying, the dike right to prosecute 
defend suits; and contemplate only 
thore cases wherein the right may be 


equally and 


reciprocally exercised.— 
There is nothing in the theory or prin- 
ciples of the actions enumerated in those 
acts, which forbid their being revived 
for tho plaintiff, or against the defen- 
daot—but the writ*of waste is founded 
upon principles peculiar to itself, and 
m.)re especially dependant upon a pri- 
vityy between the reversioner aod tenant. 
No one shall have the action of waste, 
wijless he hath the immediate estate of 
ivhetitance—and between the heir of 
thie reversioner and the tenant who com- 
fi fits waste, there is no privily. the waste 
b ting ¢ommitted in the life time of the 
¥ #versioner. $11 


WRITS OF ERROR. 


 -% The rule in writs of error is, that all 


\[refeons against whom joint judgment 


is given, must join it—or, if any of | 
them refuse, he or they must be sum- 
moned ang severed, 306 


WRITS OF ENQUIRy, 


. Indetinue. ‘The jury find forthe plain- 


tiff, and assess damages for \he de. 
tention of the slaves, but do not find the 
value of the slaves, The Court wij 9. 
ward a writ of enquiry to assess the th. 
lue, and not order a new trial in toto, 


. What matter cannot be supplied by 


writ of enquiry. If the principal jury 
omit to find matter which goes to the 
very point of the issue, and upon which, 
if they hed found a false verdict, an at. 
twint would lie by the party injured, 
such matter cannot be supplied by writ of 
enquiry, because the party thereby injur- 
ed, may lose his writ of attaint, which will 
not lie upon an inquest of office, The 
rule is, that where the court ex officio 
ought to enquire of any thing upon 
which no attaint lies, there the omission 
of it may be supplied by a writ of enqui- 
ry of damages: but in all cases where 
any point is omitted, whereof attaint 
lies, it shall not be supplied by writ of 
enquiry, because on that writ no attaint 
lies. This rule of the Common Law, as 
to writs of enquiry, is not enforced here 
as itis in England. The doctrine of at- 
taint has never oeen in force here—and 
therefore the court will award writs of 
enquiry in all cases where convenience 


and the justice of the case require it— — 


Formerly, inquests of office were held — 
by the sheriff. By the act of 1777,¢.2, ~ 
cognizance is taken of them by the — 

court that awards them—and even if the — 
law of attaint were in force, it would be 
matter of speculation whether it would 
apply to writs of enquiry executed by 
courts of record. 623 
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